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LETTER  OP  TRANSMITTAL 


To  the  Executive  Committee  of  the  Board  of  Directors 
of  the  Association  of  National  Advertisers,  Inc.: 

We  are  pleased  to  transmit  herewith  a  report  upon  the  subject  of  advertising 
agency  compensation,  undertaken  at  your  request  and  by  virtue  of  your  authority, 
and  completed  under  our  supervision  as  your  trustees. 

When  this  undertaking  was  first  assigned  to  us,  we  examined  into  the  question 
of  the  need  for  a  study  of  advertising  agency  compensation,  and  whether  the  Irulta 
of  such  a  study  would  justify  its  cost.   The  events  of  1933  furnished  the  answer. 
Against  a  general  background  of  advertiser  dissatisfaction  with  the  present  system 
of  compensation,  two  happenings  occurred  in  that  year  which  raised  PJ-^^^ical  im- 
mediate and  specific  questions  chat  could  not  be  ignored.   One  was  the  publication 
of  a  report  entitled  "^Advertising  Agency  Compensation  in  Relation  to  the  Total  Cost 
of  Advertising,"  written  by  Professor  James  W.  Young,  of  the  faculty  of  the  Uni- 
versity of  Chicago.   The  other  was  the  filing  of  a  proposed  code  of  fair  competi- 
tion with  the  National  Recovery  Administration  which,  among  other  things,  was  con- 
cerned with  advertising  agency  compensation. 

Those  two  happenings  caused  a  spontaneous  movement  among  national  advertisers 
to  obtain  authoritative  information  as  to  their  rights  and  duties,  and  a  fund  was 
underwritten  by  members  of  the  Association  of  National  Advertisers,  and  other  ad- 
vertisers, for  that  specific  purpose. 

By  unanimous  agreement,  vour  trustees  decided  to  retain  Mr.  Albert  E.  Haase 
to  supervise  the  work,  and  to  employ  such  other  persons  as  he  might  think  neces- 
sary or  advisable. 

The  Trustees  feel  that  his  training  and  backgro\ind  pointed  him  out  as  the 
logical  person  to  direct  this  study.   His  widespread  reputation  for  open-minded- 
ness,  fairness,  and  intellectual  integrity,  coupled  with  a  judicial  temperament, 
constituted  his  first  qualification.   Of  equal  importance  was  his  understanding  of 
the  interrelated  problems  of  advertisers,  agencies,  and  advertising  mediums. 

The  many  years  which  he  spent  with  the  Printers'  Ink  Publications  gave  him  a 
well-rounded  appreciation  of  the  problems  of  advertisers,  agents,  and  publishers,  ^ 
and  particularly  of  the  problems  of  publishers.   His  book,  "The  Advertising  Agency, 
written  in  collaboration  with  Floyd  Y.  Keeler,  revealed  a  sympathetic  \inder standing 
of  the  advertising  agency  as  a  business  institution.   The  extensive  research  activ- 
ties  which  were  carried  on  under  his  direction  as  Managing  Director  of  the  Associa- 
tion of  the  National  Advertisers  gave  him  an  unusual  opportunity  to  delve  into  the 
effectiveness  of  advertising.   His  work  with  the  latter  Association  was  character- 
ised by  a  forthright  approach  to,  and  appreciation  of,  the  problems  of  agents  and 
advertising  mediums,  as  well  as  the  problems  of  the  advertisers  whom  he  represented. 

In  consultation  with  him  it  was  decided  that  one  basic  consideration  should 
underlie  this  study,  and  never  be  lost  sight  of,  namely,  that  advertising  should 
be  regarded  as  a  means  of  enabling  the  user  of  it  to  sell  his  product  or  service 
to  the  consumer  at  the  lowest  possible  price. 

The  factual  background  of  the  study,  it  was  decided,  would  consist  of  (1)  the 
published  opinions  and  views  of  interested  persons  on  the  subject  of  the  hiscory 
and  theory  of  advertising  agency  compensation,  including  evidence  of  satisfaction 
as  well  as  of  dissatisfaction  with  the  present  method;  (2)  an  analysis  of  cases 
decided  by  the  Courts,  from  which  general  principles  might  be  adduced  to  guide  ad- 
vertisers in  their  dealings  with  advertising  agencies  and  advertising  mediums;  and 
(3)  a  listing  of  the  different  methods  for  compensating  advertising  agencies  actu- 
ally in  use.   (This  listing  was  secured  from  a  study  of  questionnaires  received 
through  the  mails  from  924  national  advertisers.   To  substantiate  the  evidence  dis- 
closed by  such  questionnaires,  advertisers  were  personally  interviewed.) 

Part  I  of  the  report  lists  opinions  and  views,  gives  the  general  legal  prin- 
ciples involved  in  advertiser-agency-publisher  relations,  sets  forth  the  different 
methods  of  compensation  now  in  use,  pictures  what  is  now  taking  place  in  the  agen- 
cy field,  and  gives  an  analysis  of  the  entire  agency  compensation  problem. 


Part  II  of  the  report  contains  the  opinion  of  the  Association's  legal  counsel 
in  regard  to  decided  cases,  the  essential  features  of  which  have  been  svunmarized 
in  Chapter  V  of  Part  I.  A  list  of  the  cases 


consulted  is  included. 


Part  III  of  the  report  contains  data  and  docvunents  of  interest  to  those  who 
wish  to  explore  the  subject  in  greater  detail.   It  contains  statements  from  the 
American  Assoplntlon  of  Advertising  Agencies,  as  well  as  those  coming  from  the  As- 

It  Includes  certain  provisions  of  a  proposed 
to  the  National  Recovery  Administration  by  a 
the  main  of  the  American  Association  of  Adver- 
the  statement  of  the  Association  of  National 
provisions  of  the  code  which  were  deemed  to  be 
regulatory  of  the  national  advertiser.   The  statement  filed  with  the  National  Re- 
covery Administration  by  the  Association  of  National  Advertisers  was  prepared  un- 
der Mr.  Haase's  direction  and  drew  upon  the  facts  established  by  the  study.   It 
is  argviraentatlve  in  style,  as  contrasted  with  the  expository  treatment  employed  in 
the  s  tudy . 


sociation  of  National  Advertisers, 
code  of  fair  competition  submitted 
group  of  agents,  representative  in 
tlsing  Agencies.  It  also  Includes 
Advertisers  in  opposition  to  those 


it 


The  scope  of  the 
was  not  undertaken 


study  and  the  method  employed  in  its  development,  show  that 
to  prove  any  preconceived  theory.   The  facts  which  it  pre- 
[   sents  virtually  speak  for  themselves.   The  report  makes  clear  for  the  first  time 

that  the  advertiser  is  free.  In  law  and  morals,  to  determine  the  method  and  the 
.  amount  of  compensation  of  his  advertising  agent,  in  agreement  with  the  agent.   It 
also  makes  clear  that  this  mutual  right  is  not  subject  to  artificial  restrictions 
imposed  by  any  group  of  advertisers,  agents,  or  publishers,  or  by  any  combination 
of  those  groups. 

We  submit  this  report  with  the  confident  expectation  that  It  will  be  of  in- 
valuable aid  to  advertisers,  agents,  and  medium  owners,  in  dispelling  misconceived 
notions,  and  thus  permitting  of  compensation  arrangements  between  advertisers  and 
agents  which  are  best  suited  to  the  needs  and  requirements  of  each  individual  case. 

The  evolutionary  development  —  a  development  toward  greater  elasticity  in 
compensation  arrangements  between  advertisers  and  agents  --  clearly  Indicated  in 
this  report,  must  not  be  stopped.   Advertisers  must  see  to  It  that  it  is  not. 

Respectfully  submitted, 

Lee  H.  Bristol,  Chairman 
Allyn  B.  Mclntlre 
Stuart  Peabody 
Trustees,  Agency  Compensation  Study 
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A  SUMMARY  IN  ADVANCE 


The 
study. 


statements  which  follow  represent  a    summary  of   the  findings  made   in  this 


•a-  -a-  -4- 
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lt is  widely  assumed  that  there  Is  a  standard  method  of  compensating  adver- 
tising agents  for  work  done  for  national  advertisers.   In  order  to  make  this  sum- 
mary understandable  it  is  necessary  to  explain  that  standard  method. 

Under  that  method  certain  advertising  medi\ims  —  but  not  all  --  allow  an 
agent  to  buy  space,  service  or  time  at  a  lower  rate  than  they  profess  to  allow  an 
advertiser  to  buy  it.   The  agent's  lower  rate  is  called  the  net  rate.   The  adver- 
tiser's higher  rate  is  called  the  gross  rate.   The  difference  between  the  net  rate 
and  the  gross  rate,  which,  accurately  speaking,  is  a  discount  though  often  referred 
to  as  a  commission  or  differential,  is  regarded  as  the  compensation  due  an  adver- 
tising agent.   This  standard  method  is  hereafter  referred  to  as  the  discount  method 
or  conventional  me thod  in  this  sximmary. 

A  careful  sifting  of  evidence  bearing  on  this  conventional  method  of  paying 
advertising  agencies  indicates,  first,  that  the  method  tends  to  obscure  the  real 
relationships  between  the  modern  agency  and  advertiser,  and  between  agency  and 
publisher;  and  second,  that  it  has  built  up  a  system  which,  though  it  has  the  ap- 
pearance of  a  definite  structure,  is  changing  according  to  the  changing  needs  of 
advertisers.   Exceptions  to  the  so-called  standard  method  of  compensation  are  so 
frequent  that  there  can  hardly  be  said  to  be  a  definite  system.   The  points  of 
fact  established  in  this  study  are  these: 

(1)  Advertising  agent  is  agent  of  advertiser  only.   The  modern  advertising 
agent  is  the  employee  and  agent  of  the  advertiser.   Both  business  practice  and 
legal  decisions  show  that  the  agent  owes  the  advertiser  an  undivided  loyalty.   The 
legal  limitations  on  the  general  relationship  of  agent  to  principal  --  which  apply 
to  the  present  situation  --  are  clear: 

"The  agent  is  not  entitled  to  avail  himself  of  any  advantage 
that  his  position  may  give  him  to  profit  beyond  the  agreed 
compensation  for  his  services.   He  will  be  required  to  ac- 
count to  his  employer  or  principal  for  any  gift,  gratuity  or 
benefit  received  by  hlra  in  violation  of  his  duty,  or  any  in- 
to his  principal,  without 
appear  that  the  principal 
fraud  or  otherwise."   (21 


terest.  acquired  adverse 
ure,  though  it  does  not 
fered  an  actual  loss  by 
Case  Law  826. } 


a  dlsclos- 
has  suf- 
Rullng 


(2)  Advertiser  pays  the  agency.   The  advertising  agent  is  paid  directly  by  the 
advertiser.   It  has  frequently  been  asserted  that  the  agent's  compensation  is  a 
commission  given  him  by  the  publisher.   But  in  fact,  the  advertising  agent  receives 
money  from  his  principal  (the  advertiser)  in  a  fiduciary  capacity  —  that  is  to 
say,  as  a  trustee  —  and  pays  to  the  publisher  all  of  the  money  so  received  except 
that  part  which  represents  the  agent's  compensation:   The  money  flows  directly  from 
the  advertiser  through  the  agent  to  the  medivim.   The  advertiser  pays  the  agent. 

(3)  Agents  set  present  rate  of  compensation.   It  is  often  said  that  owners  of 
advertising  mediums  determine  the  rate  of  agency  compensation.   This  study  shows 
that  this  statement  is  not  correct.   The  owners  of  advertising  mediums  are  not  of 
prevailing  importance  in  determining  the  rate.   They  have  been  influenced  and 
guided  in  their  decision  by  agents.   It  can  be  said  that  since  1918,  on  the  testi- 
mony of  agency  men,  agents  have  been  a  major  factor  in  setting  the  rate  of  discount 
and  have  endeavored  to  make  the  rate  they  desired  uniform  for  various  classes  of 
medivims.   (The  figure  set  by  agents  as  the  desirable  uniform  rate,  namely  15  per 
cent,  is  one  which  was  said  to  reflect  costs  of  doing  business  in  1918.) 

(4)  Major  fault  of  discount  sys tern  is  its  seeming  rigidity.   The  fault  with 
the  supposedly  current  method  of  payment  for  advertising  agencies  is  its  tendency 
toward  rigidity  and  its  outward  appearance  of  resistance  to  change  to  meet  varying 
needs  and  changing  conditions.   No  single  factor  has  done  more  to  help  preserve  an 
appearance  of  rigidity  and  to  create  an  outward  show  of  resistance  to  change  by  the 
dlsco\mt  system  than  the  Improper  use  of  the  word  "rebate"  as  applied  to  the  agent 
and  the  advertiser  who  seek  to  make  the  matter  of  compensation  fit  the  needs  of  the 


I 


advertiser  and  the  ability  of  the  agency  when  both  consider  15  per  cent  to  be  too 
high. 

The  true  meaning  of  the  word  "rebate"  this  study  shows  is  this:  A  rebate  is 
an  arrangement  between  parties  of  adverse  interest. 

After  considering  this  fact,  let  i t  be  pointed  out  that  legal  research  defi- 
nitely fixes  the  modern  advertising  agent  as  the  agent  of  the  advertiser  and  as 
owing  undivided  loyalty  to  the  advertiser  lonless  the  advertiser  specifically  con- 
tracts for  some  other  relationship  with  the  agent. 

All  of  this  being  so,  it  follows  that  where  undivided  loyalty  is  called  for 
there  can  be  no  adverse  interest.   Since  there  can  be  no  adverse  interest,  in  law, 
between  advertiser  and  agent,  there  can  be  no  "rebating"  between  them. 

The  term  rebating  is  applicable  in  the  modern  advertising  world  only  in  such 
instances  where  an  advertising  agent  has  contracted  to  serve  an  advertiser  and 
then  obtains  for  himself  secret  concessions  from  the  proprietor  of  an  advertising 
medixom.   It  does  not  apply  to  the  relationship  of  advertiser  and  agent  when  both 
seek  to  fit  payment  for  services  to  actual  conditions. 

(5)  Discount  system  has  been  modified  in  actual  business  practice.   Despite 
its  outward  appearance  of  rigidity  and  despite  its  outward  resistance  to  change, 
the  discount  system  has  been  modified.   An  Inventory  of  compensation  methods  in 
actual  use,  which  was  made  as  part  of  this  study,  supports  this  assertion  and  ex- 
plains the  four  basic  arrangements  now  in  use. 

(6)  Advertiser  is  free  to  make  any  terms  he  wishes  with  advertising  agent. 

A  careful  weighing  of  the  evidence  leads  certainly  to  the  conclusion  that  the  ad- 
vertiser is  free  to  employ  an  advertising  agent  under  any  terms  and  conditions 
that  may  be  mutually  agreeable.   The  agent  cannot,  legally  or  ethically,  accept 
the  obligation  of  serving  as  the  advertiser's  agent,  if  he  Is  already  bound  by,  or 
if  he  afterward  signs  an  agreement  with,  advertising  medl\Aras  or  others  which  con- 
flicts with  his  obligations  to  his  principal  —  the  advertiser. 

So  pertinent  is  the  testimony  of  Mr.  Prank  Braucher,  Vice  President  of  the 
Crowell  Publishing  Company  (later  to  be  quoted  at  greater  length)  in  a  trial  con- 
cerning the  Income-tax  classification  of  an  advertising  agency  (Fuller  &  Smith  vs. 
Routzahn,  23  Fed  (2nd)  959)  that  It  deserves  notice.   He  said: 

"I  regard  an  advertising  agency  as  an  organization  built  up 
to  serve  the  Interests  of  the  manufacturer  who  advertises, 
advising  him  in  matters  of  marketing  his  products  through  the 
assistance  of  advertising,  studying  markets,  and  making  the 
plans,  which,  with  the  using  of  advertising,  will  make  the 
manufacturer  a  greater  profit  on  the  sale  of  his  goods  or 
sell  more  goods." 

It  is  clear,  then,  that  the  advertising  agency,  whatever  its  original  func- 
tion, has  come  to  "serve  the  interests  of  the  manufacturer  who  advertises"  and  may 
hold  no  other  master  before  him. 

The  relationship  is  between  advertiser  and  agent;  they  may  decide  the  division 
of  labor  between  them,  and  the  rate  and  method  of  payment  for  the  agency. 

This  freedom  of  contract  cannot  be  abridged.   No  group  of  agents  can  lawfully 
dictate  to  other  agents  concerning  the  rate  of  payment  they  should  receive  from  ad- 
vertisers or  the  method  by  which  they  should  receive  it;  nor  can  they  prescribe  a 
uniform  course  of  conduct  for  advertising  mediums  with  respect  to  agency  compensa- 
tion rates  or  methods.   By  the  seme  token,  no  group  of  mediums  cnn  lawfully  Impose 
restrictions  on  other  advertising  mediums  with  respect  to  rates  and  methods  of 
agency  compensation,  nor  on  any  agent  or  group  of  agents  concerning  their  rate  of 
compensation  or  the  manner  in  which  they  may  receive  it. 

Any  single  agent  or  owner  of  an  advertising  medioam  can,  with  perfect  safety, 
set  down  terms  under  which  he  will  do  business,  but  when  he  undertakes  to  prescribe 
a  course  of  conduct  for  businesses  other  than  his  own,  then  he  is  confronted  with 
the  highly  Important  question  of  restraint  of  trade.   Positive  proof  that  an  ad- 
vertising agent  can  publicly  renounce  the  discount  system  and  do  business  without 
let  or  hindrance  from  other  agents  or  from  advertising  mediums  exists  in  the  exam- 
ple of  N.  W.  Ayer  &  Son  —  long  one  of  the  largest  agencies  in  this  country. 


No  advertiser,  agent  or  medium  need  worry  over  the  continued  existence  of  the 
discount  system  as  a  barrier  which  prevents  advertiser  and  agent  froia  deciding 
among  themselves  the  division  of  labor  between  them  and  the  rate  and  method  of 
payment  for  the  agency.   They  need  not  worry  because  it  is  a  matter  of  record  that 
one  of  the  largest  agencies  in  the  country  publicly  renoiinced  the  system  and  set 
its  own  rate  of  compensation  and  because  any  concerted  effort  to  make  the  discount 
system  the  one  and  only  permissible  system  would  Immediately  raise  the  question  of 
restraint  of  trade.   All  this  being  so,  then  there  is  no  need  for  the  sudden  over- 
throw  of  the  discount  system  as  a  cover-all  system.   As  advertisers,  apients  and 


mediums  come  to  know  and  understand  their  own  rights  and  duties  and  act  according- 
ly, this  cover-all  system  will,  in  all  probability,  gradually  disappear  without 
injury  to  anyone. 
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be  allowed 
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good  of  agents  as  well  as  advertisers  and  medi\ims,  agency  compenss- 
a  matter  of  arrangement  between  advertiser  and  agent.  Elasticity  must 
sanctioned.   Progress  for  the  agency  business  comes  only  from 
elasticity  of  compensation  arrangement.   The  other  direction  is  retrogression; 
for  if  the  advertising  agency  could  be  forced  to  continue  operation  under  a  method 
of  compensation  that  does  not  allow  the  advertiser  to  use  it  efficiently  or  satis- 
factorily, then,  little  by  little,  it  is  inevitable  that  advertisers  assume  the 
functions  that  the  agency  is  prepared  to  perform,  and  the  agency  will  gradually 
lose  more  and  more  ground. 

But  the  advertising  agency  has  much  to  offer  advertisers;  --it  has  the 
economies  of  cooperative  effort,  it  has  the  creative  ability  of  the  trained  copy 
writer,  it  has  the  experience  of  specialization.   These  are  advantages  that  the 
advertiser  cannot  well  afford  to  lose.   It  becomes,  then,  vitally  important  for 
both  agencies  and  advertisers  to  cooperate  in  keeping  compensation  methods  elastic 
enough  to  allow  a  continuance  of  the  close  Interdependence  that  has  made  the 
agency  the  Important  factor  it  is  in  the  welfare  of  business. 


PART  I 


REPORT  ON  STUDY 


Chapter  1 
THE  BACKGROUND  OP  TIffi  ADVERTISING  AGENCY  COMPENSATION  PROBLEM 

There  has  been  much  discussion  of  the  question  of  how  advertising  agencies 
are  paid,  and  should  be  paid.  And  inevitably,  such  discussion  brings  up  a  techni- 
cal phrase  of  the  business  -  the  "agency  comraission  system.   Emphasis  is  always 
placed  on  the  word  "system,"  and  there  is  always  present  the  implication  that  this 
^system"  is  a  structure  greater  than  agency  or  advertiser,  and  more  important  than 
the  welfare  of  either. 

No  great  familiarity  with  the  field  is  necessary  to  know  that  the  controversy 
around  this  question  of  agency  compensation  (hinging  as  it  has  on  the  desire  of 
some  agents  to  elevate  a  simple  business  arrangement  to  the  level  of  a  cause  ) 
has  been  prolonged  and  bitter.   Some  indication  of  how  much  of  a  bone  of  conten- 
tion it  has  been  may  be  found  in  the  fact  that  it  was  the  subject  of  a  several 
years'  Investigation  by  the  Federal  Trade  Commission.  Another  indication  of  the 
intensity  of  feeling  on  the  subject  was  the  protest  on  the  part  of  advertisers  and 
advertising  agencies  that  met  the  attempt  of  some  agencies  to  secure  from  the  Na- 
tional Recovery  Administration  a  code  of  fair  competition  which  would  give  the 
"system"  the  sanction  of  law. 

The  present  report  on  this  controversial  subject  comes  into  existence  because 
of  a  desire  on  the  part  of  a  number  of  national  advertisers  to  have  available  on 
record  all  information  obtained  in  a  study  made  for  them  —  a  study  which  sought 
to  chart  the  rights  and  duties  of  all  parties  concerned  with  the  question  of  agency 
compensation. 

It  was  the  purpose  of  this  study  to  throw  light  on  the  entire  problem.   In 
order  to  do  this,  three  lines  of  inquiry  were  followed.   First,  an  analysis  was 
made  of  the  previous  writings  on  the  subject,  in  books  and  in  publications,  and  of 
relevant  statistical  material.   Second,  a  complete  research  into  legal  sources  was 
made  to  secure  a  definite  statement  of  the  legal  aspect  of  the  situation. ^   Third, 
a  questionnaire  study'  was  made  to  discover  the  agency  compensation  practices 
actually  in  vogue. 

Because  no  understanding  of  the  present  advertising  agency  compensation  sys- 
tem is  possible  without  a  knowledge  of  the  system's  backgro\and,  it  will  be  neces- 
sary to  begin  with  a  rapid  review  of  the  development  of  the  present  method  of  pay- 
ment.  Some  of  the  facts  presented  will  be  familiar,  yet  the  risk  of  repetition 
must  be  taken  in  order  that  a  complete  story  may  be  told. 

In  the  early  days  of  American  newspapers  and  magazines,  advertising  was  not  a 
factor  of  importance'.   A  large  part  of  the  population  was  virtually  self-suffi- 
cient. Most  business  was  entirely  local  in  scope.   But  with  the  development  of 
large  scale  production,  as  an  outgrowth  of  America's  industrial  development,  there 
arose  a  need  for  large  scale  markets,  and  the  need  of  getting  goods,  produced  in 
quantity,  to  these  markets  as  speedily  and  as  efficiently  as  possible.   To  perform 
this  service,  it  was  necessary  to  develop  an  intricate  system  of  marketing  —  a 
system  so  complicated  that  its  costs  often  exceed  the  combined  raw-material  and 
manufacturing  costs  of  the  goods  marketed.   Advertising  came  to  be  used,  as  the 
result  of  considerable  trial-and-error  experimentation,  to  increase  the  efficiency 
and  to  decrease  the  cost  of  this  necessarily  cumbersome  marketing  system. 

Advertising  is,  then,  a  facilitating  adjunct  to  the  selling  process.   For 
most  products  --  aside  from  those  sold  by  mall-order  or  by  salesmen  following  up 
direct  Inquiries  —  it  must  increase  the  effectiveness  of  the  selling  methods  em- 
ployed.  It  must  make  it  possible  for  salesmen  to  complete  sales  with  fewer  calls, 
or  to  sell  larger  orders,  or  to  make  more  frequent  sales.   It  must  encourage  read- 
ier buying  on  the  part  of  wholesalers  —  if  they  are  used  --  and  retailers.   It 
must  increase  the  speed  with  which  goods  move  from  retail  outlets  to  the  hands  of 
consumers  or  users.   In  addition,  advertising  should  spread  knowledge  of  new  prod- 
ucts and  services,  so  that  economies  of  large  scale  production  can  be  reached  soon- 
er, and  improvements  in  our  standard  of  living  come  more  quickly  and  more  cheaply. 

*This  research  oovered  the  compilation  and  digesting  of  more  than  eight  hundred  cases  in  which  ad- 
vertising questions,  directly  or  indirectly,  were  before  the  Courts. 

'This  study,  based  on  a  mailing  to  8,900  national  advertisers  listed  in  the  April  1933  edition  of 
the  "Standard  Advertising  Register,"  iwas  answered  in  detail  by  more  than  ten  per  cent  of  these 
advertisers. 
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However,  few  men  who  have  spent  enough  time  to  master  the  techniques  of  manufac- 
ture and  sales  management  have  had  sufficient  time  at  their  disposal  to  acquire 
the  background  necessary  to  enable  them  to  becoiae  experts  in  the  use  of  advertis- 
ing.  Just  as  litigation  or  illness  requires  a  specialized  technician,  so  does  ad- 
vertising.  To  many  business  men,  advertising  is  a  calling  unto  itself,  not  vm- 
tinged  with  mystery.   They  have,  therefore,  felt  themselves  forced  to  look  to  out- 
side help  for  guidance  in  the  administration  of  advertising.   Out  of  this  need  grew 
the  advertising  agency. 

Business  men,  however  awed  they  may  be  today  by  the  techniques  of  advertising, 
have  a  very  definite  realization  of  what  capacities  the  advertising  agent  should 
have  to  make  advertising  successful:   First,  the  agent  should  have  an  intimate 
knowledge  of  a  vast  body  of  technical,  detailed  information  thai,  cannot  be  acquired 
without  considerable  experience  and  study.   This  information  includes  familiarity 
with  the  characteristics  of  medi\ims  and  markets;  a  knowledge  of  the  technical  as- 
pects of  advertising  routine;  and  a  facility  in  the  creative  aspects  of  copy  wrlt- 
,  Ing,  layout  making,  illustration,  and  typography.   Second,  he  should  have  a  close 
acquaintance  with  mass  hvmian  reactions  as  a  basis  for  appeals  that  will  actually 
influence  human  behavior.   Third,  he  should  have  a  degree  of  generalship  which  will 
allow  the  coordination  of  an  effective  advertising  program  with  an  organized  sales 
force  and  a  system  of  distribution. 

The  need  for  this  three-fold  capacity  was  late  in  developing.   National  ad- 
vertising as  we  know  it  today  was  not  necessary  until  the  expansion  of  trade  that 
followed  the  post  Civil  War  railroad  development.   The  westward  drift  of  popula- 
tion, the  development  of  the  country's  railway  net-work,  the  extension  of  mall 
facilities  and  the  coming  of  the  telegraph,  and  the  growth  of  mechanized,  large 
scale  manufacture,  with  a  resultant  concentration  of  urban  population:  —  all  these 
had  to  precede  the  use  of  advertising  as  an  important  factor  in  marketing  merchan- 
dise.  And  as  these  various  steps  were  taken,  manufacturers  made  trials  of  publica- 
tion advertising. 

The  early  history  of  ventures  into  national  advertising  is  too  well  known  to 
need  detailed  review.   Advertisers  had  no  competent  counsel.   There  was  no  direc- 
tory or  list  of  publications.   Rates  were  variable,  and  circulation  fig\ires  were 
annoiinced  --  when  they  were  given  out  --  without  any  pretense  at  accuracy  or,  some- 
times, honesty. »  Unless,  therefore,  an  advertiser  wished  to  visit  the  locations  in 
which  he  desired  to  advertise,  and  personally  order  space  after  bargaining  with  the 
publishers  of  newspapers,  he  was  forced  to  rely  on  an  outsider  who  presumed  to  have 
^  a  knowledge  of  newspapers,  rates  and  circulations. 

It  was  here  that  the  advertising  agent  had  his  beginning.  And  during  the 
early  days  —  even  into  the  latter  part  of  the  eighteen  hundreds  —  he  was  frankly 
a  merchant  or  broker  of  space  for  newspapers.  He  was  more  of  a  forerunner  of  to- 
day's special  representative,  who  solicits  advertising  for  a  string  of  newspapers, 
than  of  the  general  advertising  agency  that  places  business  in  mediiims  and  counsels 
with  the  advertiser  as  to  the  best  way  of  employing  such  mediums.   These  early  ad- 
vertising agents  either  sold  advertising  space,  a  service  for  which  they  collected 
a  commission  from  publishers,  or  else  bought  the  space  outright  and  jobbed  it  out 
among  advertisers  at  the  highest  mark-up  they  could  secure.   Competition  among  ad- 
vertising agents  was  primarily  on  a  price  basis,  and  the  agent  who  secured  the  best 
terms  from  publishers,  or  who  was  willing  to  work  on  the  smallest  margin,  secured 
the  business. 

The  early  advertising  agent  who  bought  space  at  one  price  and  sold  it  at 
another  was  in  business  for  himself  --  and  himself  alone.   He  was  selling  a  com- 
modity, and  selling  it  without  guarantee  or  recourse.   When  the  sale  was  made,  his 
responsibility  was  at  an  end.   The  use  made  of  the  space  he  sold  was  the  worry  of 
the  advertiser. 

f      The  increasing  need  of  service  on  the  part  of  advertisers  —  as  their  adver- 
tising needs  and  programs  developed  —  and  increasing  competition  between  agencies 
finally  led  to  the  offering  of  service  by  the  agency.   The  exact  time  at  which  this 
change  came  is  not  known,  but  it  can  be  approximately  dated  as  beginning  at  around 
1890.   At  all  events,  before  1890,  the  practice  was  rare,  and  after  1910  it  was 
common.   Competition  tended  both  to  reduce  the  agency's  margin  or  discount,  and  to 
increase  the  volume  of  services  it  would  offer  to  secure  business. 


iRowell,  George  P.,  "Forty  Years  An  Advertising  Agent,"  Franklin  Publishing  Co.,  1926,  page  165 
et  passim. 
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With  this  expansion  in  scope,  the  agency  lost  Its  Independent  status.   As  soon 
as  the  agency  used  as  a  business-getting  factor  its  willingness  and  ability  to 
counsel  as  to  the  best  way  to  advertise,  it  allied  itself,  knowingly  or  vinknowlng- 
ly,  with  the  advertiser.   As  a  free-lance  salesman  of  space,  of  course,  the  agent^ 
had  been  able  to  sell  for  whom  he  chose,  and  had  incurred  no  ethical  obligation  to 
any  publisher,  to  any  group  of  publishers,  or  to  his  own  customers.   But  as  a 
counselor  of  the  advertiser,  he  became  the  advertiser's  "servant"  and  assumed  new 
responsibilities. 


It  is  plain,  from  this  rapid  review,  that  the  advertising  system  was  an  out- 
growth of  a  developing  economic  need,  and  that  --  in  the  early  days  at  least  — 
the  place  of  the  agency  was  far  from  settled.  Under  conditions  that  were  in  a 
constant  state  of  fliix,  change  was  necessary  for  survival.  Advertising  facilities 
were  increasing;  the  trend  toward  mass  marketing  was  forcing  manufactvu?ers  to 
place  a  greater  reliance  on  advertising  —  a  new  and  vinknown  business  force.   But 
let  it  be  remembered  that  the  growth  of  both  publications  and  advertising  agencies 
was  based  on  the  expanding  needs  of  manufacturers.  Without  the  additional  revenue 
from  advertising,  publications  would  never  have  grown  to  the  dominant  size  and 
scope  that  they  enjoy  today.   Nor,  doubtless,  would  the  agencies. 

Indeed,  every  increase  in  scope  of  the  advertising  agency  came  as  a  direct 
response  to  Increasing  economic  needs  of  advertisers. 

The  change  in  allegiance  on  the  part  of  the  advertising  agency,  however,  was 
a  fact  before  it  was  generally  admitted  to  be  true.   When  the  agency  was  merely  a 
space  jobber  or  a  space  broker,  clearly  its  pay  came  from  the  publisher,  and  right- 
fully so.  And  because  the  new  scope  of  the  agency  was  developed  little  by  little, 
and  because  advertisers  were  not  at  first  fully  convinced  of  the  need  for  counsel, 
there  was  no  time  when  agencies  could  easily  begin  to  charge  advertisers  directly 
for  all  of  the  service  which  they  rendered  them.   The  course  of  least  resistance, 
and  the  course  least  likely  to  disturb  the  income  of  agencies,  was  to  continue  to 
depend  on  "commissions"  earned  in  selling  space.   Therefore,  although  the  agency 
gradually  ceased  to  be  a  salesman  of  space,  and  became  the  advisor  and  selector  of 
medivuns  for  the  advertiser,  the  method  by  which  it  was  paid  appeared  to  remain  the 
same. 
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In    the   early  days   of   space- jobbing  and   space -brokerage  by  agencies,    there  had 
been  no   limits   upward  or  downward    to   the    "commission"   or     discount"   an  agent  might 
secure   for    the    sale   of  space.      Weaker  newspapers  might   allow  50   per   cent,    whereas 
the   "New  York   Times"  had   early  reduced  its    "comrnission"    to  agents    to  10  per  cent.' 
By   the    turn   of    the  centixry,    however,   while    far  from  standardized,    and  still   open 
to  bargaining,    rates  had  begun  to   settle,   first,   at  around  10  per  cent  and  later, 
at  13  per  cent, ' 

In  1917,    however,   a  decis.lve   step  was   taken   to  solidify   the  position   of    the 
advertising  agency,    and    to  crystallize   its   policies   and    discounts.       'Ihe  American 
Association   of   Advertising  Agencies   was   established.       'Vhe  purpose   of   the   organiza- 
tion was   to  raise   the    standards    of  advertising,    and   to  encourage   a  professional 
attitude    toward    the    field   by  men   engaged   in    it.*    Among   the   activities    of    the  As- 

to  secure   the    standardization  of  agency  discounts   by 

Before,    as  was   said,    the   discount  had  varied,    settling 
1900,    and   later   rising    to  a   usual   13   per   cent.      To  quote 


soclation  was 
various  types 
to   a   usual    10 


an  endeavor 
of  mediums, 
per   cent  by 


Mr.   Young ^,    previously  mentioned: 

"In  1918  a  committee   of   the  American  Association  of  Advertising 
Agencies  began  making   representations    to  magazine  publishers 
for   an    increase    in    the    commission   from   13    to   15  per    cent,    and 
this  was   eventually  adopted   by  all   the  principal  magazines. 
Another   conmlttee   of   the    same  Association    then  sought    to  bring 
about   a   standardization   of   the   15   per   cent    commission,   with  a 
2  per   cent  cash  disco-unt,    among  publishers   of  all  kinds. 


*There  was  a  relatively  small  number  of  ag;ents  who  wcrked  under  exolusive  contracts  with  one  or 
more  mediums,   and  vA\o ,   therefore,  may  have  had  definite  responsibilities   to    these  publishers. 

'Rowell,  George  P.,  Op.    Cit. ,  page  241,  et  passim. 

'Young,   J.  W. ,    "Advertising  Agency  Compensation  in  Relation  to  the  Total  Cost  of  Advertising," 
University  of  Chicago  Press,   1933,  page  38. 

*Presbrey,  Frank,    "History  and  Development  of  Advertising,"  Doubleday,  Doran,   19?9,  page   546  et 
passim. 

'Young,  J.   VI'.,  Op.    Cit.  ,  page  38. 
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advocating  a  reduction  of  higher  commissions  where  these 
existed,  and  an  Increase  to  this  rate  where,  as  with  some 
metropolitan  newspapers,  a  lower  one  was  paid.  At  the  pres- 
ent time  (1933),  this  commission  and  cash  discount  are  uniform 
throughout  the  general  periodical  field,  with  Immaterial  ex- 
ceptions. 

fv,«  ,J°7°^o^»tlve  evidence  of  the  part  played  by  advertising  agents  in  determining 
nT.tw^        n''^L^^^"'^t''   "^^  ^"^  Sross  rates  may  be  drawn  from  thf  wrl  tings  o?™ar- 
nest  Elmo  Calkins,  whose  position  In  the  agency  field  needs  no  explanation- » 


"The 
nlng 


commission  did  not  start  at  15  per  cent.   In  the  begln- 
it  was  as  much  as  the  traffic  would  bear,  sometimes  as 

high  as  50  per  cent Finally  ten  per  cent  was  tacitly 

agreed  upon  rather  as  a  starting  point  for  figuring  than  a 
rate  to  be  scrupulously  observed.  As  soon  as  advertising 
got  into  its  stride,  agents  reallzed~tha t  ten  per  cent  was 
too  little,  and  with  the  cooperation  of  publishers  it  w^i~ 
pushed  up  to  15  and  pegged  there  by  publishers*  contracts 
nea_to_  the  efforts  of   the  agents'  association  in  building 

The  demand  for  agency  service  was  so 

better  houses  had  no  difficulty  in  getting 


up  a  code  of  ethics. 

strong  that  the 

their  price."   (Underscoring  ours.) 


^^t.?^}^  ^^    ^?®  P^^^  ^®^®"  ^y  agents  in  setting  the  rate  of  agency  coraDensa- 
tion  publicly  proclaimed  by  these  representatives  of  the  agency  fifld!  bu?  it  aLo 
statement  of  H  ""J   %'  ''^''  one  representative  of  the  publlfhing  business    ^e 
statement  of  H.  L.  Rogers,  at  that  time  business  manager  of  "iSe  Chicago  Dailv 
News,"  shows  that  the  publishing  world  was  aware  of  the  agency  Influenfe.^ 


It  seems  strange  that  the  agents  should  have  made  so  strong 
a  claim  for  an  increase  in  this  'agency  commission'  during 
the  last  one  or  two  years  when,  as  far  as  I  can  see,  they 
get  no  benefit  from  any  change  which  may  be  made  in  the  amount 
of  commission  'allowed'  by  the  publishers.   They  are  in  the 
peculiar  position  of  arranging  their  own  price  to  the  adver- 
tiser through  the  amount  of  'commission'  they  charge  the  ad- 
vertisers as  an  addition  to  the  net  bill  from  the  publisher." 


count^dld^nof  Jnn°w?^v,^^S^'^^^®  ^^^^  ^^^  campaign  for  a  standardized  rate  of  dls- 

^^imVl   'pu^\^I;hL°^TMay1lf  I9^^:Tage^^r  ^^^^^  ^^^^  ^  ^^ -'^^  ^^^^^  ^ 

"Members  of  the  executive  board  of  the  American  Association  of 
Advertising  Agencies,  meeting  a  day  in  advance  of  the  annual 
convention,  approved  a  'program  for  the  advancement  of  news- 
paper advertising'  which  had  been  drawn  up  by  the  association's 
coimnlttee  on  newspapers. 

"Much  of  the  program  has  already  been  the  basis  of  Four-A  Poli- 
cy, but  attention  was  instantly  drawn  to  one  clause  which  ur^ed 
promotion  of  the  standard  newspaper  commission  of  15  per  cent 
per  cent  cash  discount  if  paid  by  the  l5th  or  gOth  ot    * 


with  2 


the   following  month."      (Underscoring  ours.) 


This,    then,    is    the  background,    quickly  painted,    of  the  agency  comoensation 
system   --a   background  which  shows    the   agent  gradually  becoming  more^Sd  more  ?he 
:fose   ^no^h  1r?acr''to'!et'hl'^%S""^   time%e  tainiJIg  a    closl  ti^wl^h  puSllsTers, 
of  dlscoulu/  '  '    through  a    small  group,    set    the  publisher's   rate 


^"Nation's  Business,"  September  1932,  page  25. 
'"Editor  &  Publisher,"  May   21,   1921,   page   7. 


12 


Chapter  II 
THE  MODERN  ADVERTISING  AGENCY 


A  background  of  the  history  of  the  agency  remuneration  system  has  been  paint- 
ed. It  is  obviously  now  in  order  to  describe  this  system  as  it  is  supposed  to  op- 
erate under  current  conditions.^ 

The  most  concise  statement  of  the  scope  and  fxmctions  of  the  cxirrent  adver- 
tising agency  —  and  the  statement  which  may  be  taken  as  most  authoritative  —  is 
the  list  of  Agency  Service  Standards,  adopted  by  the  American  Association  of  Ad- 
vertising Agencies  at  its  second  annual  convention  on  October  9,  1918: 

"Agency  Service  consists  of  interpreting  to  the  public,  or  to 
that  part  of  it  which  it  is  desired  to  reach,  the  advantages  of 
a  product  or  service.   Interpreting  to  the  public  the  advan- 
tages of  a  product  or  service  is  based  upon: 

1.  A  study  of  the  product  or  service  in  order  to  determine  the 
advantages"  and  disadvantages  Inherent  in  the  product  itself, 
and  in  its  relation  to  competition. 

2.  An  analysis  of  the  present  and  potential  market  for  which 
the  product  or  service  is  adapted: 

As  to  location 

As  to  extent  of  possible  sale 

As  to  season 

As  to  trade  and  economic  conditions 

As  to  nature  and  amount  of  competition 

3.  A  knowledge  of  the  factors  of  distribution  and  sales  and 
their  methods  of  operation. 

4.  A  knowledge  of  all  the  available  media  and  means  which  can 
profitably  be  used  to  carry  the  interpretation  of  the  product 
or  service  to  consumer,  wholesaler,  dealer,  contractor,  or 
other  factor. 

This  knowledge  covers: 

Character 

Influence  (Quantity 

Circulation (Quality 

Physical  Requirements  (Location 

Costs 

Acting  on  the  study,  analysis  and  knowledge  as  explained  in  the 
preceding  paragraphs,  recommendations  are  made  and  the  follow- 
ing procedure  ensues : 

5.  Formulation  of  a  definite  plan. 

6.  Execution   of  this  plan: 

(a)  Writing,    designing,    illustrating  of  advertisements,    or 
other  appropriate   forms  of   the  message. 

(b)  Contracting  for    the    space   or   other  means    of  advertising. 

(c)  The   proper   incorporation  of   the  message  in  mechanical 
form  and   forwarding  it  with  proper   instructions   for    the 
fulfillment  of  the   contract. 

(d)  Checking  and  verifying  of  insertions,  display  or  other 
means  used. 

(e)  Tlie  auditing,    billing  and  paying  for   the    service,    space 
and  preparation. 


The  details   presented  in  this   chapter  represent  the  public  opinions  of  advertising  agents, 
sequent  chapters  will  sub;jeot  this  entire  picture  to  analysis. 

IS 


Sub- 


7.   Cooperation  with  the 
feet  from  advertising." 


sales  work,    to  insvire   the  greatest  ef- 


Not  only  does    this  declaration   lay  out  an  ambitious  program  --   a  progreun  which 
would  make   of  the   agent  a   "partner  of  the  advertiser"   —  but  it  states   clearly  and 
definitely   the  agent's  concept  of  his   place  in  business.     All  duties  are  plainly 
set  forth  as  duties   to  the  advertiser.      No  obligation  to  the  publisher  is  set  down 
in   this    outline.      This  clarity,   however,    is  entirely  lacking  in    the   statement   of 
the  basis   for  compensation  which  follows   the   Service  Standards: 

"Ihe  advertising  agency   should  retain    the  full  amount  of  com- 
pensation or  cOTunlsslon  granted  by  publishers  without  direct  or 
indirect  rebating,    or    the    supplying  of  materials    for   advertis- 
ing on  any  basis   that  can  be  considered  as  direct.    Indirect  or 
secret  rebating. 

"It  shall  be   considered  as  rebating  to  place  men   in    the    service 
of  the    advertiser  at   the  agency's   expense,    or   to  assume   all   or 
part   of   the   salary  of  any  employee   of   the   advertiser,    or   to  pay 
any  fee   or  compensation  to  any  one  connected  directly  or   indi- 
rectly with    the   advertiser,    or    to  any   third  party  not  so   con- 
nected,   for  obtaining  or  holding  an  accoiint. 

"The   advertising  agency  should  not    take   from  any   third   party  a 
profit,   discount  or  commission  other   than   the  regular  agency 
commission  allowed  by  publishers,    unless   known   to   the  client 
and  agreed    to  by  him." 

vagueness    of   this   official   statement,    the  absence    of  any  indication  of   a 
between   task  and  payment,    have   given  occasion  for  a  great  deal  of  misunder- 
,    even  among   advertising  agents  who   presumably  should   know  what  it  means.* 


The 
relation 
standing 


There  has  been,  naturally,  a  great  deal  of  writing  and  speech-making  by  agents 
on  agency-advertiser  relations  and  on  agency  compensation.  Yet  an  understanding  of 
the  basis   of  remuneration  appears   to  be  still  clouded. 

Hie  facts    that  make    the  Agency  Association's   statement   on  compensation  inade- 
quate are   not  as  well  known  as   they  should  be.      Only  some  advertising  mediums,    i.e., 
magazines,    newspapers,    outdoor  advertising  companies,    broadcasting  stations,   and 
1/       some  business   and   industrial  publications  have    two  sets   of   rates.'       Ihe  difference 
between   these    two  sets   of  rates    —   i.e..    between   the  gross   rate    (the   higher  rate 
which  the   advertiser   is   supposed   to  pay)    and   the   net  rate    (the   lower  rate  at  which 
the  agent  buys    the   same   space)    —   is  what  is  described  by  the  American  Association 
of  Advertising  Agencies  as    "compensation  or  commission  granted  by  publishers."     And 
it  is    this  wedge   in   the  advertiser's  dollar,    a   percentage    that  remains   constant  re- 
gardless   of    the   volume   of   space    or   service   purchased   in   a  medium,    and  which  has, 
since    1918,    been  fairly  \inlfonn  at   15   per  cent,    that   is   supposed   to  constitute    the 
agency's   reravmeration  for  service.' 

It  would  appear  from   the  Agency  Association's   official   statement   on  compensa- 
tion  that    the  advertising  agent's   only   income   Is   derived   from  advertising  mediums. 
Such  an  appearance   is   contrary   to  the   facts.      The  agent  has   other  sources  of  income 
J     in  addition    to   the  difference   between  net  and  gross  rates   in  some  mediums.      Among 
the  other   sources   of   Income   available   are: 

Service  Charge   on  Advertising  in  Single  Rate  Mediums:     When  an  agent  prepares 
and  places   advertising  in   a  medium  which  has   only  one   rate   for  both  advertiser  and 


'Misunderstanding  of  the  basis  of  advertising  agency  compensation  among  agents  themselves  was  in- 
dicated by  Clarence  D.  Newell,   former  chairman  of  the  board  of  the  American  Association  of  Adver- 
tising Agencies,  when  in  an  address  before  that  Association,   October,   1926,   he  said  it  was   "sur- 
prising to  find  (among  agents)   the  difference  of  opinion  and..., of  understanding  of  the  basic 
principles  that  underly  our  method  of  doing  business." 

'obviously,   the  present  study  is  not  concerned  with  the  existence  of  a  local  or  "retail"   rate  — 
under  certain  conditions  available  to  national  advertisers  —  as  offered  by  newspapers,   radio  and 
outdoor  owners.      Local   rates,  which  are   generally  lower  than  national    rates,    seldom  have   a  gross 
and  net  quotation. 

'When  a  discount   for  cash  is   allowed  by  an  advertising  mediun  for  payment  within  a  specified  period 
of  time,  that  discount  is  deducted  from  the  net  rate;   thus  there  is  no  cash  discount  on  the  dif- 
ference between  the  gross   and  the  net   rate  —  that  is  to  say,   on  the  agent's   compensation. 
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ke 


agent,  the  agent  may  add  tb  the  cost  of  the  medl\jra  a  percentage 
his  services  or  he  may  recaivey  a  flat  fee  for  such  work,* 


of  that  cost  for 


Income  frcm  Art  Work,  Engr-avings,  Radio  T\alent:   For  work  Involved  in  pur- 
chasing engravings,  electrotypes,  art  work,  and  radio  talent,  an  advertising  agen- 
cy may  or  may  not  charge  an  advertiser.   If  a  charge  is  raade  it  may  take  the  form 
of  a  percentage  on  the  amovint  of  money  expended  or  a  flat  fee  agreed  to  by  the  ad- 
vertiser. 

With  respect  to  engravings,  in  addition  to  payment  from  the  advertiser  the 
agent  may  retain  for  himself  an  allowance  made  by  the  engraver,  which  is  known  as 
a  trade  discount.   This  trade  discount'  may  be  as  high  as  33-1/3  per  cent  on  en- 
gravings and  50  per  cent  on  electrotypes. 


On  art  work  and  radio  talent  an  agent  may  also,  at 
That  is  to  say  he  may  buy  the  art  work  or  talent  at  one 
advertiser  at  a  higher  price. 


times,  act  as  a  broker, 
price  and  sell  it  to  the 


Market  Survey  and  Research  Work;   In  addition  to  income  from  such  sources  as 
have  just  been  explained,  some  advertising  agents  at  times,  also  increase  their 
income  by  selling  market  and  product  research  work  to  advertisers.   Such  work  may 
be  done  by  an  agent's  own  organization  or  by  specialists  or  skilled  help  which  he 
hires  for  the  occasion.   Such  work  is  usually  paid  for  by  a  flat  fee. 


Banking  Income;   An  agent  may  advance,  from  his  own  pocket,  money  to  pay  an 
advertiser's  bill  for  space,  material,  or  services  contracted  for  in  that  adver- 

from  the  seller.   If  he  retains  that  dis- 
that  arises  from  the  assumption  by  him  of  a 


tiser's  name,  and  obtain  a  cash  discount 
coimt  for  himself,  he  has  an  Income 
banking  or  money  lending  service. 


Other  Possible  Sources  of  Income:   Agents  who  own,  directly  or  indirectly, 
businesses,  which  supply  material  and  services  to  advertisers,  such  as  engraving 
and  printing  plants  are  in  a  position  to  increase  their  Income  especially  if  no 
competition  for  the  business  of  advertisers  is  open  on  accounts  handled  by  them. 

The  foregoing  description  of  income  shows,  in  short,  that  while  the  major 
income  of  an  agent  on  any  particular  accoiint  may  be  the  difference  between  net  and 
gross  rates  in  mediums  in  which  advertising  of  that  accoxont  appears,  he  may  also 
be  drawing  revenue  from  that  same  account  (1)  by  receiving  ccsnmissions  or  fees 
from  the  advertiser  on  space  in  mediums  which  have  only  one  rate  and  on  materials 
and  services,  (2)  by  becoming  a  broker,  (3)  by  a  profit  earned  as  a  manufacturer 
of  materials  necessary  in  the  handling  of  the  accoiint,  and  (4)  by  assuming  a  bank- 
ing function. 

Information  concerning  agency  profits,  taken  from  published  records,  will 
supplement  this  bird's-eye  view  of  the  agency  system.   The  various  records  and 
estimates  available  seem  to  indicate  that  the  agency  has  been  able  to  retain  two 
per  cent  or  more  of  the  advertiser's  appropriation.   George  H.  Sheldon'  gives  the 
following  estimate: 

Percentage  of 
Advertiser's  Expenditure 

Creative   and  contact 8.4 

Research i'^ 

Media,  rate  Sc   checking *8 

Accounting [7 

Mechanical  Production  1*0 

Administrative [5 

Solicitation '3 

Net  Profit 2^0 

15.0" 


*  Frederic  R.  Gamble,  Executive  Secretary  of  the  American  Association  of  Advertising  Agencies,  ac- 
cording to  a  statement  appearing  in  "Printers'  Ink"  November  3,  1932,  page  51,  suggested  that 
this  percentage  be  set  at  17.64.   The  percentage  on  a  one  rate  medium  would  then  be  equal  to  the 
usual  difference  of  15  per  cent  between  the  net  and  gross  prices  of  a  twc-rate  medium. 

'  This  trade  discount  is  offered  not  only  to  advertising  agencies  by  engraving  houses  but  is  of- 
fered also  to  advertisers  ¥^0  buy  direct  from  the  engraver. 

'  Sheldon,  George  H. ,  "Advertising  —  Elements  and  Principles,"  Harcourt,  Brace  &  Co.,  1925.  page 
85. 
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Figures  made   available  by   John  Benson, 
of  Advertising  Agencies^   are    similar: 


President  of   the  American  Association 


"Fifty-nine   of   our  members  have   furnished  profit  and    loss 
statements   for   1925,    showing  volume   of  business,    gross   profit 
earned,    net  profit  earned,    and   credit   losses.      Tv/enty-eight 
of    them  report  classification   of   expense.      These   figures   come 
from  agents    of  all    sizes   and  are  very  representative.      They 
show: 

"An  aggregate  billing  of  $104,831,931.59;    gross   profit 
of  113,313,255.27   or   14. 29^8;   net  profit   of  $2,542,422.20 
or  2.63^." 

E.    T.    Gundlach'    gives   a   higher  estimate: 

"The   net,    on   a    legitimate    15%  service   basis,    has  been   reported 
as   far   less    than   5%,    but    the  writer   assumes    that   either    these 
calculations  are  reached  after  allowing  considerable   salary  or 
a  bonus    to  active    stockholders   or  otherwise   perhaps  a    large 
part    of    the   earned   commissions    are    spent   on   solicitation. 
Credit   losses,    in  well  conducted  agencies,    are  negligible. 

"The  writer  would  not  presume   to  deny   the   statement   that  many 
other   agencies   devote   12    to   12-l/2^   of    their    15:3^   to   service 
for  clients.      However,    in   the  writer's   own  experience,    the   15^ 
may  be   roughly  divided  as   follows: 

"Overhead   1%   to   l-l/25ig;    clerical    service   depending  upon   the 
character    of    the   account,    1%    to   10%,    averaging  3-1/2;;^    to   4^, 
writing  and   plan   service   5%,   net  profits   5%...    a   client   should 
know   how  his  agency  arrives   at   its  net   on   service." 

Kenneth  Goode'    confirms  Mr.    Gundlach's   estimate: 

"The    15;^  may  be   roughly  divided  as   follows: 

Overhead   1%   to  l-l/2jg;    clerical  3-l/2^   to  4^;   writing 
and  plan   service   5%;    net  profits   5%." 

It   seems   fairly  safe    to  accept   the   conclusion  that   advertising  agencies  by 
and    large   have    earned  a    net   profit  of  between    two   and    five    per   cent   of    their    total 
billing.      But   it  must  be  remembered    that  what   is   called  billing  is   not  an  agency's 
gross   income.      Generally   speaking,    85   per  cent   of  what   is   called  billing  is  money 
which  passes   directly  to   the  medium  from  the    agent  and   on  which   the   agent  has  no 
claim.      He   is    a    trustee   and   only  a    trustee   for   that  money.      The   remaining   15  per 
cent   is   his   gross    income.      If  profits    are   figxjired   on   gross    income,    as    they   should 
be,    the  picture   in   terms   of  percentages   as  used  by  Mr.    Benson  and   others   is  quite 
different. 

The  net  profit   figures   of  agency  business,    if    the    figures,    given  by  Mr.    Benson 
and    the   other  authorities   quoted,    are    translated   into  a   percentage   of  gross   income 
rather    than  a   percentage   of  billings,    range  from  13  per  cent    to  33-1/3  per   cent. 

One    further  qualification  must  be   added:      With  a   business   in  which  invested 
capital   plays    so    small   a    part   as    it   does    in    the   agency  business,    net   profits   might 
be  regarded   as  more   or   less   identical  with   salaries    to   principals   of    the   agency. 
To  get  a    true   picture   of    the   profitability  of    the   advertising  agency  business,    it 
*might  be    in  order   to  add    the    salaries   of    the  principals    to    the   admitted  net  profits. 

An  interesting  corroboration   of    this  point  appeared   in  an  article  by  Norman 
Krichbaum,    President  of    the  Krichbaum-Ligge tt  advertising  agency   of  Cleveland    : 


*  Benson,  John,   "Papers  of  the  American  Association  of  Advertising  Agencies,"  Ronald  Press,   1927, 
page  37  et  passim, 

'Gundlach,  E.    T. ,  "Facts  and  Fetishes   in  Advertising,"   Consolidated  Book  Publishers,    1931,   page  106. 
'Goode,  Kenneth,  "Manual  of  Modem  Advertising,"  Greenburg,   1933,  page  405. 

*  "Advertising  and  Selling  Fortnightly,"  June  4,  1924,  page  32. 
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"l  have  made  a  retrospect  of  my  experience  with  agencies,  and 
supplemented  this  with  those  reports  on  the  elusive  subject  of 
profits  which  I  have  been  able  to  extract  from  agencies  with 
which  I  have  never  had  any  connection  —  and  In  the  last  analy- 
sis I  find  the  thread  of  this  matter  of  salaries  so  hopelessly 
entangled  in  the  thing  that  it  defies  all  extrication.... 

"So  long  as  agency  salaries  recognize  no  law,  but  seek  their  own 
level.  Just  so  long  must  any  inquisition  into  agency  profits  be 
futile  and  meaningless. 

"For  example  —  if  indeed,  example  is  needed  —  if  Agency  A  pays 
an  executive  $7,000  per  year,  and  lays  claim  to  a  net  of  13  per 
cent  at  the  end  of  the  year,  and  Agency  B  pays  an  executive  who 
earns  and  makes  as  much  money  for  his  concern  $10,000  per  year, 
and  puts  its  net  at  3  per  cent  —  what  have  we  learned  about 
their  comparative  profits  when  we  are  given  the  figures  13  and  3? 

"Another  disturbing  fact  is  that  agency  salaries,  especially  ex- 
ecutive salaries,  fluctuate  violently  with  the  complexion  of 
business.   If  any  agency  enjoys  a  luscious  year,  this  is  much 
more  likely  to  entail  royal  salary  upheavals  than  juicy  stock 
dividends  or  increments  to  surplus.   Surplus  is  not  a  popular 
institution  among  small  agencies  —  perhaps  deservedly  not. 
Here  is  another  departtire  from  ordinary  industrial  or  business 
procedure .... 

"All  these  statements  converge  to  one  point:   That,  if  you  are 
an  agency  executive,  your  agency  'profits'  can  be  almost  any- 
thing you  like.   A  small  agency's  balance  sheet  at  the  end  of 
the  period  means  little.   Its  owner's  private  bank  accoxjJit  means 
much  more . "  (Underscoring  ours.) 

It  has  been  shown  that  the  statement  on  compensation  adopted  by  the  American 
Association  of  Advertising  Agencies  mentions  only  the  differential  between  the 
amount  paid  by  an  advertiser  for  space  (gross  rate)  and  the  amount  paid  by  the 
agent  (net  rate)  as  the  source  of  agency  income,  and  thus,  by  implication  suggests 
that  this  amount,  usually  15  per  cent,  constitutes  the  agent's  income.   In  the 
writings  and  speeches  of  agents,  there  is  an  -undercurrent  of  confidence  in  "rec- 
ognition" as  a  means  of  enforcing  adherence  to  the  agents'  Standards  of  Practice, 
and  of  certifying  to  the  competency  of  agencies  who  seek  to  enjoy  the  right  to 
receive  discounts. 

In  view  of  this  attitude,  it  is  apparent  that  "recognition"  is  of  great  out- 
ward importance.   This  being  so,  a  detailed  statement  of  it  is  in  order  from  in- 
formation made  public  by  those  who  grant  it. 

"Recognition,"  sometimes  called  "recommendation,"  is  granted,  generally  speak- 
ing, by  trade  associations  of  mediums  which  have  two  sets  of  prices  --  one  for 
agents  and  a  higher  one  for  advertisers. 

Among  the  trade  associations  which  are  spoken  of  as  "granting  recognition  to 
an  agent"  or  "recommending  an  agent"  are  the  Periodical  Publishers  Association, 
Amer'.  jan  Newspaper  Publishers  Association,  Associated  Business  Papers,  and  Outdoor 
Advertising  Association  of  America. 


The  publicly  stated  requirements  for  recognition  on  the  part  of  such  groups 


are: 


Magazines:   In  the  magazine  publishing  field  the  only  association  that  deals 
with  the  subject  of  recognition  is  the  Periodical  Publishers  Association.   In  the 
"Principles  of  Agency  Recommendation"  established  by  this  association  there  are 
certain  "considerations  covering  the  recommendations  of  agencies  to  publisher  mem- 
bers."  These  principles  include  "demonstrated  ability,"  "financial  ability," 
"clean  competition,"  "unprejudiced  judge  of  media,"  "cooperative  in  practice,"  and 
a  requireraent  that  the  agency  must  operate  in  the  national  periodical  field.   In 
addition,  there  are  stipulated  certain  "ethical  practices,"  one  of  which  requires 
that  the  agent  must  operate  primarily  in  the  agency  business  and  another  that  pro- 
hibits an  agent  from  splitting  discounts  with  the  advertiser. 

The  Periodical  Publishers  Association,  according  to  its  own  statement,  has 
only  three  members,  that  is,  three  publishing  houses.  These  three  organizations 
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are  said  to  own  and  publish  a  total  of  about  11  magazines.   The  total  number  of 
general  periodicals  published  In  the  United  States,  according  to  Ayer's  Directory,* 
numbered  3,039  in  1933. 


One  large  publishing  house,  the  Curtis  Publishing  Company, 
ber  of  the  Periodical  Association,  asks  an  agent  which  it  "reco 
contract  which  stipulates  among  other  things,  that: 


which  Is  not  a  mem- 
ognizes"  to  sign  a 


"This  agency  differential,  in  the  case  of  each  advertiser,  is 
conditional  upon  our  being  satisfied  that  you  have  been  and 
are  rendering  adequate  service  calculated  to  develop  his  busi- 
ness...." 

Newspapers;   There  are  a  number  of  so-called  recognition  bodies  in  the  news- 
paper publishing  field,  the  largest  being  the  American  Newspaper  Publishers  Associ- 
ation —  an  association  that  is  national  in  scope.   In  addition  there  are  the 
Southern  Newspaper  Publishers  Association,  the  New  England  Daily  Newspaper  Associ- 
ation, the  Inland  Dally  Press  Association  and  other  regional  bodies  as  well  as 
many  state  associations. 

The  report  of  the  Committee  on  Advertising  Agents  of  the  American  Newspaper 
Publishers  Association  submitted  at  the  Annual  Convention  of  that  organization  in 
1932,  reads  in  part  as  follows: 

"All  agencies  that  apply  for  recognition  are  listed,  provided 
they  are  bona  fide  advertising  agencies  in  good  standing,  meet 
our  financial  requirements  and  are  placing  a  reasonable  amovint 
of  advertising." 

The  "financial  requirements"  referred  to  in  this  statement,  as  established  in 
1925  at  a  meeting  of  this  national  newspaper  association.  In  a  resolution,  provide 
that  an  advertising  agent  located  in  a  city  having  a  population  in  excess  of 
500,000  must  be  able  to  show  a  net  worth  of  at  least  $10,000  in  order  to  secure 
recognition.   In  cities  having  a  population  of  less  than  500,000  the  required 
amount  was  set  at  $5,000.'   (During  the  three  years  previous  to  that  the  amount  of 
assets  had  been  fixed  at  a  ralnlraura  of  $5,000  regardless  of  the  size  of  the  city 
and,  previous  to  that,  the  minimum  requirement  had  been  $3,000.) 

Early  in  1934,  the  Association  of  National  Advertisers  sent  requests  to  na- 
tional, regional,  and  state  associations  of  newspaper  publishers  for  Information 
regarding  the  requirements  established  for  agency  recognition.   In  reply  the 
Southern  Newspaper  Publishers  Association  wrote  in  part: 

"Our  list  contains  the  names  of  bona  fide  advertising  agencies 
only.  They  are  considered  financially  responsible  and  operate 
as  independent  contractors,  so  far  as  publishers  are  concerned." 

The  Inland  Dally  Press  Association  answered  to  the  effect  that  it  did  not 
consider  the  subject  of  recognition  within  the  scope  of  that  association's  work 
and  expressed  the  opinion  that  most  of  the  members  followed  the  recommendations  of 
the  national  association.   The  New  England  Daily  Newspaper  Association  wrote  that 
it  had  no  Holy  of  Holies"  and  that  individual  members  followed  their  own  choice 
in  the  matter. 


•In  the  case  of  the  state  associations,  the  replies  showed  that  in  almost  every 
instance  the  question  of  recognition,  other  than  investigation  of  credit,  was  not 
considered  by  the  association  but  was  left  entirely  in  the  hands  of  individual 
newspaper  publishers. 

Business  Publications:  Many  business  publications  have  one  rate,  available 
to  advertisers  and  agents  alike.   Others  grant  discounts  to  "recognized"  agents. 
At  the  annual  convention  of  the  Associated  Business  Papers,  Inc.  in  1932,  the  fol- 
lowing resolution  was  adopted  regarding  agency  recognition: 

"That  any  agency  desiring  credit  v/lth  member  publications  fur- 
nish the  publisher  and/or  the  credit  committee  of  the  Associated 
Business  Papers,  upon  request,  sufficient  information  of  its 
financial  condition  to  satisfy  credit  requirements. 


1  ti 


Amerioan  Newspaper  Annual  and  Directory, "    1933,   N.  V/,  Ayer  &   Son,   Inc. 
'Advertising  Agent  Must  Show  More  Assets,   "Printers'    Ink,"  April  30,   1925,   page  81. 
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"That  member  papers  that  allow  commissions  confine  them  to  such 
advertising  agencies  as  are  independent  and  in  a  position  pro- 
perly to  serve  their  clients  and  the  publisher  without  bias; 
and  which  are  free  from  ownership,  either  direct  or  indirect, 
by  either  client  or  publisher,  and  which  agencies  retain  full 
commission  or  its  equivalent  when  paid  by  the  publisher,  and 
furnish  publisher,  upon  request,  satisfactory  evidence  that 
this  has  been  done." 

Outdoor  Advertising:   "Recognition"  of  advertising  agencies  by  group  action 
in  the  outdoor  medium  differs  Tvom   other  mediums  in  that  a  court  decree  (the 
Landis  decree  of  1916)  prohibits  any  combination  of  plant  owners  which  would  tend 
to  impede  an  agency  from  dealing  with  any  plant  owner.   In  practice  if  an  agent 
buys  the  rate  and  data  service  of  the  Outdoor  Advertising  Association  of  America 
and  if  the  agent  Is  financially  responsible  for  the  payment  of  his  bills,  he  is 
enabled  to  place  business  wherever  he  may  wish. 

There  is  no  list  of  "recognized  agents"  in  outdoor  advertising.   The  only 
list  which  is  supplied  is  that  of  subscribers  to  the  "statistical  service,"  i.e. , 
rate  and  data  service. 

Badlo  Advertising:   Radio  broadcasting,  a  comparatively  new  medium,  as  a 
group  took  no  steps  to  establish  a  central  recognition  bureau  until  September  1934. 
In  that  month,  the  National  Association  of  Broadcasters  in  convention,  according  to 
"Printers'  Ink" ^  "approved  establishment  of  an  agency  recognition  bureau  at  N.A.B. 
headquarters  in  Washington.   In  addition  to  the  usual  requirements  as  to  credit 
responsibility,  character  of  operations,  requirements  will  Include  consideration 
of  an  agency's  radio  service  facilities." 

The  foregoing  analysis  of  these  public  declarations  on  requirements  for  rec- 
ognition show  that  there  are  fo\ir  major  considerations: 


/ 


1)  the  agent  must  show  proof  of  souoid  financial  condition 

2)  he  must  prove  his  ability  to  serve  the  advertiser 

3)  he  must  operate  a  bona  fide  advertising  agency 

4)  he  shall  not  give  any  or  all  of  the  discounts  allowed  him 
by  an  advertising  medium  to  the  advertiser. 

Here,  then,  is  the  pictxxre  of  the  advertising  agency  under  the  present  com- 
pensation system  as  drawn  from  information  which  comes  chiefly  from  proponents  of 
that  system.   Let  it  be  remembered  that  this  picture  has  been  subjected,  so  far, 
to  no  critical  analysis.   There  has  been  no  attempt  to  analyze,  to  appraise  the 
\uiiversality  or  the  influence  of  the  various  aspects  of  the  system. 


*  September  27,  1934,  page  93. 
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Chapter  III 

SATISFACTION  AND  DISSATISFACTION 
WITH  THE  AGENCY  COMPENSATION  SYSTEM 


The  present  advertising  agency  compensation  system  has  been  supported  public- 
ly and  attacked  publicly  by  able  men.  Naturally,  the  stauncheat  advocacy  has  come 
from  agents  (in  published  records)  and  from  publishers  (in  conversation  but  not  in 
published  records),  and  the  greatest  part  of  the  opposition  has  come  from  adver- 
tisers.  Yet  some  of  the  most  sincere  and  most  telling  objections  to  the  system 
have  come  from  men  prominent  in  agency  and  publication  fields. 

From  among  the  many  public  statements  for  and  against  the  present  system, 
consider  the  following  few  from  representative  spokesmen:^ 

Strong  advocacy  of  the  system  is  to  be  found,  for  example,  in  an  address'  by 
Clarence  D.  Newell,  president  of  the  Newell-Emmett  advertising  agency  and  former 
chairman  of  the  board  of  the  American  Association  of  Advertising  Agencies. 

"From  the  publisher's  standpoint,"  said  Mr.  Newell,  "the  pres- 
ent basis  would  seem  to  be  perfectly  logical.   The  service 
rendered  by  agent  to  publisher  is  in  sales,  credit,  and  book- 
keeping.  He  does  not  render  this  service  in  any  exact  measure 
to  any  individual  publisher,  but  he  does  render  it  in  an  exact 
measure  to  all  publishers  collectively  and  to  each  publisher 
individually  in  exact  relation  to  his  billings  from  that  pub- 
lisher. 

"The  agent  is  valuable  to  the  individual  publisher  in  exact 
ratio  to  the  size  of  the  market  in  dollars  and  cents  that  he 
creates  for  that  publisher. 

"For  the  publisher,  therefore,  a  percentage  of  billings  is  the 
only  logical  way  to  compute  the  agent's  remuneration.... 

"If  the  agent  is  worthy  of  a  remuneration  from  the  advertiser, 
it  is  primarily  because  he  has  lessened  for  him  the  hazard  of 
advertising.   The  measure  by  which  he  has  lessened  this  hazard 
is  in  relation  to  the  advertiser's  increased  success  in  the 
profitable  sale  of  merchandise.   This  success  is  usually  ac- 
companied by  a  sustained  or  increased  expenditure  for  the 
medivim  of  comraxjnl cation  offered  by  the  publisher.' 

"The  best  proof  and  the  only  measure,  therefore,  of  the  value 
of  the  agent's  service  to  the  advertiser  is  the  value  of  the 
amount  of  that  medium  which  the  advertiser  feels  justified  in 
buying. 

"To  the  advertiser,  then,  as  well  as  to  the  publisher,  basing 
the  agent's  remuneration  on  a  percentage  of  the  advertiser's 
appropriation  is  logical  and,  as  a  basic  method,  should  be 
retained."   (Underscoring  ours.) 

On  many  occasions  the  present  system  has  been  warmly  defended  by  John  Benson, 
already  mentioned  as  president  of  the  American  Association  of  Advertising  Agencies. 
From  among  many  statements  which  he  has  made  on  this  subject  the  following,  taken 
from  an  address  before  a  predecessor  organization''  of  the  present  Advertising 
Federation  of  America,  is  offered  as  being  representative  of  his  views: 

"What  more  perfectly  adjustable  system  could  be  devised  for 
the  economic  progress  of  advertising?   The  great  bulk  of  ad- 
vertisers and  publishers  are  for  it.   In  spite  of  the  abuses 


^All  statements  made  in  this  chapter  are  statements  which  were  a  matter  of  published  record  before 
this  study  was  started.   Chapter  VI  gives  evidence  of  current  satisfaction  and  dissatisfaction, 

'Address  made  before  meeting  of  American  Association  of  Advertising  Agencies  at  Washington,  D,  C. , 
October  27,  1926. 

'  This  statement  would  seem  to  assuirie  that  every  advertiser  is  successful  in  his  use  of  advertising. 

*  From  an  address  before  the  Associated  Advertising  Clubs  of  the  World  in  June  1923. 
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to  which  every  human  institution  is  heir,  that  system  will 
never  be  abandoned  until  advertising  no  longer  needs  develop- 
ment and  becomes  so  standardized  in  method  that  all  adver- 
tisers can  conduct  campaigns  by  themselves." 

Paul  Block,  widely  known  for  many  years  in  the  publishing  world,  in  a  commu- 
nication which  appeared  in  "Editor  &  Publisher"  of  July  16,  1921,  page  7,  expressed 
his  satisfaction  with  the  system,  after  declaring  he  was  once  doubtful  concerning 
its  value,  in  these  words: 

"...  the  necessity  of  granting  commissions  to  advertising 
agents  is  one  of  the  important  procedures  tov/ards  advertis- 
ing development  and  success...  (with  the  abolishment  of  the 
commission  system)  not  only  would  the  advertiser  receive  less 
experienced  and  less  successful  advice,  but  so  far  as  the 
publisher  is  concerned  I  fear  he  will  have  a  much  weakened 
channel  for  the  development  of  new  advertisers  as  well  as  for 
a  greater  development  of  some  of  the  smaller  advertisers  of 
the  present  day.  ' 

Possibly  the  most  incisive  statement  in  opposition  to  the  present  system  is 
that  made  by  Alfred  P.  Sloan,  Jr.,  president  of  General  Motors  Corporation,  in  a 
letter  which  appeared  in  June  30,  1932  issue  of  "Printers'  Ink,"  page  33: 

"I  feel...  and  have  felt  ever  since  I  have  been  connected 
with  advertising  problems,  that  the  relationship  established 
by  the  publishers  with  respect  to  the  advertising  agency  is 
\Ansound,  uneconomic,  and  unfair.   If  the  present  circumstances 
which  are  bringing  us  so  many  adjustments,  both  desirable  and 
undesirable,  result  in  a  greater  recognition  of  the  inequities 
of  the  agency  phase  of  the  question,  some  progress  will  have 
been  made. " 

In  another  letter,  to  "Printers'  Ink,"  dated  July  28,  1932,  page  6,  which  sup- 
plemented his  first  statement,  Mr.  Sloan  wrote: 

"I  am  not  against  advertising  agencies  per  se.   I  think  they 
perform  a  necessary  and  valuable  service  to  merchandisers.   My 
quarrel  with  the  set-up  lies  in  the  fact  that  15  per  cent  ap- 
plied to  large  accounts  is  unfair  to  the  large  advertiser;  it 
promotes  inefficiency  through  the  establishment  of  service  to 
justify  the  commission  and,  in  some  cases,  duplication  of  serv- 
ices already  performed  by  the  advertiser  personally. 

"In  the  case  of  advertisers  having  smaller  appropriations,  15 
per  cent  is  not  sufficient  to  return  the  cost  plus  a  profit  to 
which  the  agency  is  entitled. 

"I  feel  very  strongly,  and  have  felt  for  many  years  past,  that 
the  size  of  the  advertising  account,  the  service  necessary  and 
other  conditions,  are  a  necessary  consideration  in  determining 
the  compensation  to  which  the  agency  is  entitled." 

Mr.  Sloan  is  but  one  of  the  many  large  advertisers  who  have  publicly  voiced 
their  dissatisfaction  with  the  so-called  standard  method  of  agency  payment. 
Another  was  the  late  Dr.  J.  T.  Dorrance,  of  the  Campbell  Soup  Company.   He  is 
quoted  in  the  May  21,  1921  issue  of  "Editor  &:  Publisher,"  page  7,  as  saying: 


"it  has  been  in  the  past  and  is  at  present  our  firm  belief  that 
the  advertising  agency  should  represent  the  advertiser  and 
should  be  compensated  by  the  advertiser.   It  is  my  belief  that 
the  advertiser  can  then  demand  and  obtain  real  service  from  the 
agency.   By  this  method  there  would  be  less  merchandising  er- 
rors committed." 

Advertisers  whose  appropriations  are  small  in  comparison  with  the  appropria- 
tions of  General  Motors  -and  Campbell's  Soups  have  not  been  silent  concerning  their 
dissatisfaction  with  the  system. 

The  president  of  a  company  which  uses  advertising  on  a  comparatively  small 
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scale,  namely  W.  W.  Galbreath* 
view  which  other  comparatively 


of  the  Youngstown  Pressed  Steel  Company,  stated  a 
small  advertisers  have  often  put  forth  when  he  said: 


"l  am  fundamentally  opposed  to  paying  any  man  who  spends  money 
for  me  on  a  basis  where  he  receives  nothing  but  a  percentage  of 
what  he  spends.   I  had  much  rather  pay  him  on  a  basis  of  a  per- 
centage of  what  he  could  save.  We  want  the  agency's  advice  on 
all  advertising  and  sales  problems.   We  want  the  benefit  of  the 
counsel  and  advice  of  a  group  of  trained  men.  We  want  the 
benefit  of  a  long-distance  view  of  our  business.   Our  own  di- 
rect employees  are  frequently  too  close  to  their  problems  to 
get  the  benefit  of  a  proper  perspective.  We  want  an  agency 
which  is  equally  interested  In  every  type  of  advertising  and 
sales  promotion  work,  Including  direct  mall,  trade  publica- 
tions, national  magazines,  window  displays,  bill  boards,  etc. 
We  do  not  want  them  to  feel  that  they  will  get  a  greater  or 
less  amount  if  the  money  is  expended  through  one  channel  rather 
than  another.   I  should  never  expect  to  get  the  kind  of  service 
which  we  demand  if  we  paid  nothing  but  the  standard  rates  al- 
lowed by  the  publications." 

Public  evidence  of  the  fact  that  satisfaction  with  the  agency  compensation 
system  is  not  unanimous  among  publishers  was  strongly  revealed  in  1921  due  to  the 
fact  that  "Editor  &  Publisher"  at  that  time  opened  its  columns  to  a  discussion  of 
the  system.   Prank  T.  Carroll,  advertising  manager  of  the  "Indianapolis  News,"  for 
example,  is  quoted  on  page  9  in  the  July  2,  1921  issue  of  that  publication  as  say- 
ing: 

"You  are  probably  familiar  with  my  ideas  on  this  subject,  since 
I  advocated  a  net  rate  for  newspapers  years  ago.  I  can  see  the 
disadvantages  of  the  present  system;  and  while  I  have  never 
been  on  the  agency's  side  of  advertising  I  cannot  see  where  a 
well  equipped  agency  that  is  absolutely  rendering  service  could 
be  injured  by  charging  clients  on  a  fee  basis  instead  of  let- 
ting the  present  commission  take  care  of  charges." 
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In   the  May  21,    1921  issue,    page  7,    of  that  same   publication,   A.  W.   Fell,    gen- 
1  manager   of  the  Worcester    (Mass.)      Telegram-Gazette"  wrote: 

"in  my  opinion  there  is  no  legitimate  reason  why  newspapers 
should  allow  commission  to  advertising  agencies.   The  agent 


performs  no  service  whatever  for  the  newspaper. 
service  is  exclusively  for  the  advertiser." 


His  work  and 


More  startling,  however,  is  the  statement  of  Robert  Cade  Wilson,  at  present  a 
member  of  the  board  of  directors  of  "McCall 's  Magazine,"  which  he  made  as  President 
of  the  Periodical  Publishers  Association,  in  "Editor  &  Publisher,"  August  6,  1921, 
page  12: 

"To  the  many  advertising  agents  who  have  genuine  service  to 
offer  it  would  seem  that  they  would  be  in  a  sounder  position  if 
they  confined  their  service  to  the  advertiser  —  their  real 
customer.   If  this  became  the  consensus  of  opinion  among  agents, 
advertisers,  and  publishers,  it  would  then  be  a  simple  matter 
for  the  publishers  to  establish  a  net  rate  to  everybody. 
Whether  the  present  rates  could  be  lowered  to  the  full  amount 
of  the  present  agency  commission  is  questionable." 

It  has  been  Indicated  that  there  are  agents  who  have  publicly  questioned  or 
opposed  the  present  system.  Who  are  they?  What  do  they  say?  From  many  the  fol- 
lowing are  set  forth  as  representative  of  the  opinions  of  able  and  widely  accepted 
agency  men: 

Earnest  Elmo  Calkins,  for  example,  in  an  article  in  the  September,  1932  issue 
of  "Nation's  Business,"  page  25,  admits  the  inadequacy  of  the  discount  system  of 
payment  to  meet  conditions  as  they  are  developing: 

"There  will  be  no  advertising  agencies.   Not  if  the  agents  see 
the  great  field  of  gainful  endeavor  that  spreads  before  them. 


Mdress  before  agency  group  of  the  National  Industrial  Advertisers  Association  on  June  14,  1927. 
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and  use  that  vast  machinery  they  have  set  up,  and  alter  and 
revise  and  modify  it  to  meet  new  and  changing  conditions. 

"Hitherto,  as  far  as  the  agents  were  concerned,  the  industrial 
world  has  been  divided  Into  two  parts,  advertisers  present  or 
potential  and  the  remainder  of  business  beyond  the  scope  of 
agency  service  because  advertising  could  not  be  a  major  in- 
fluence.  In  the  future  the  various  services  outside  straight 
advertising  which  have  hitherto  been  employed  only  for  clients 
who  were  also  advertisers  can  be  made  available  for  the  whole 
fabric  of  industry.... 

"The  future  of  advertising  agencies  can  hardly  be  discussed 
without  a  glance  at  least  at  the  method  of  remuneration.   The 
commission  system  has  been  under  fire  from  the  beginning.   It 
is  being  subjected  to  a  greater  strain  than  ever.   In  spite  of 
faults  and  certain  inconsistencies  it  is  still  the  best  method 
as  long  as  the  agent's  product  consists  wholly  of  advertising. 
But  when  advertising  is  only  one  department  of  a  much  broader 
service,  some  new  basis  seems  inevitable." 

In  "Facts  and  Fetishes  in  Advertising,"^  E.  T.  Gundlach,  writes: 

"The  fee  system,  rightly  used,  is  the  one  best  antidote  for 
the  solicitor-counselor  virus  and  the  only  method  by  which 
those  agencies  whose  staffs  Include  competent  counselors,  may 
aid  in  developing  moderate  advertisers  to  larger  proportions 
instead  of  letting  them  grow  like  Topsy....   The  fee  system, 
furthermore,  removes  the  feeling  of  obligation  which  in- 
fluences many  advertisers  after  an  account  has  grown  to  large 
proportions.  While  loyalty  in  business  is  a  splendid  quality, 
it  seems  rather  unreasonable  that  a  client,  having  received 
some  profit-making  suggestions  from  an  agency  in  the  course 
of  the  performance  of  its  duties,  should  therefore  be  con- 
demned to  a  life  sentence." 

Writing  in  "Printed  Salesmanship,"  August,  1931,  page  527,  Charles  Austin 
Bates,  long  an  advertising  agent,  says: 

"For  a  long  time  I  have  contended  that  advertising  agency 
service  should  be  rendered  on  a  professional  basis  and  paid 
for  in  fees  from  the  advertisers  rather  than  by  commission 
from  the  publisher.   The  standard  15  per  cent  commission  is 
too  little  in  many  cases  and  too  much  in  others." 

The  strongest  evidence  of  dissatisfaction  on  the  part  of  an  advertising  agency 
with  the  discount  system  is  the  policy  of  N,  W.  Ayer  &  Son  —  for  many  years  one 
of  the  leading  agencies.   Finding  the  system  unsound  as  applied  to  agents  who 
sought  to  be  agents  of  the  advertiser,  N.  W.  Ayer  Sc   Son,  over  forty  years  ago, 
abandoned  it  entirely,  setting  up  its  own  basis  of  payment  on  a  principle  at  vari- 
ance with  the  discoxint  theory.   (A  full  statement  of  the  N.  W.  Ayer  attitude  will 
be  found  in  a  letter  by  the  late  F.  Wayland  Ayer,  quoted  on  page  143.) 

An  interesting  analysis  from  an  impartial  critic.  Professor  Melvln  T.  Cope- 
land  —  who  is  widely  regarded  as  a  leading  teacher  of  marketing,  and  whose  in- 
tegrity and  ability  are  universally  recognized  —  presents  a  convincing  aspect  of 
of  the  controversy:' 

"The  advertising  agents  still  receive  rera\meration  for  their 
services  in  the  form  of  commissions  from  publishers  based  on 
the  amount  of  space  that  agents  buy  for  their  clients.   The 
method  of  paying  advertising  agents  for  their  services  is 
illogical,  because  their  services  are  primarily  to  the  ad- 
vertisers rather  than  to  the  publishers  from  whom  they  re- 
ceive their  ccmipensatlon.   While  the  advertising  agents' 
services  are  of  benefit  to  the  publishers  in  safeguarding 
proper  utilization  of  the  space  that  is  sold,  that  protec- 
tion is  now  incidental.  Although  there  are  numerous  firms 
of  advertising  agents  of  high  reputation,  it  is  almost 


^Consolidated  Book  Publishers,  1931,  page  122. 

'Copeland,  M.  T. ,  "Principles  of  Merchandising,"  A.  W.  Shaw,  1924,  page  286. 
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inevitable  that  the  present  method  of  compensation  should  tend 
to  give  some  bias  to  the  agents,  particularly  in  encouraging 
clients  to  spend  larger  suras  in  mediums  of  national  circula- 
tion than  would  result  if  the  agents  received  fees  from  their 
clients,  such  as  are  paid  to  engineers,  lawyers,  and  other 
professional  men  for  their  services.   The  commission  paid  to 
an  advertising  agent  ordinarily  is  15%   of  the  cost  of  the 
space  purchased  by  his  client.   In  addition  to  the  commissions 
received  from  publishers,  an  agent  levies  special  service 
charges  on  his  clients  for  such  services  as  preparing  signs 
and  window  displays,  or  for  conducting  market  surveys.   The 
practice  of  charging  fees  for  special  purposes  ultimately  may 
prove  to  be  the  opening  wedge  for  a  gradual  change  in  the 
method  by  which  advertising  agents  are  paid  for  all  the  ser- 
vices rendered  to  their  clients.   A  sound  method  of  compensa- 
tion will  encourage  even  better  merchandising  service  by  the 
advertising  agents." 

A  broader  canvas  for  the  picture  of  satisfaction  and  dissatisfaction  with  the 
present  system  of  agency  remuneration  is  offered  in  a  survey  made  in  1932,  by 
Percival  White,  Inc.,  now  the  Market  Research  Corporation  of  America.   From  a  ques* 
tjonnaire  to  "large  advertisers"  Mr.  White  received  149  replies,  or  a  return  of 
about  43  per  cent,  distributed  as  follows: 

"Those  favoring  the  fee  system 47  .  .  31.5^ 

Those  favoring  the  commission  system 35  .  .  23.5/K 

Tiiose   who  have  given  strong  views  against  the 
commission  system,  but  who  are  willing  to 

submit  to  it  until  something  better  is  found.  .  24  .  .  16.1/iS 

Those  who  were  non-committal 43  .  .  28.9%" 

In  other  words,  among  these  large  advertisers,  of  the  106  who  had  developed  opin- 
ions concerning  the  basis  for  compensating  advertising  agencies,  71,  or  67  per 
cent,  were  opposed  to  the  present  method. 

Even  more  surprising  is  the  tabulation  of  replies  from  publishers.   Inquiries 
were  sent  to  49  consumer  magazines,  7  trade  magazines,  and  23  newspapers  --  all 
leaders  in  advertising  lineage.   Twenty-nine  replies  were  received,  distributed  as 
follows: 


"Those  favoring  the  commission  system  10 

Those  favoring  the  fee  system 7 

Those  who  have  given  strong  views  against  the 
commission  system,  but  who  are  willing  to 

submit  to  it  until  something  better  is  found.  .  5 

Those  who  were  non-committal 7 


Z5% 
2456 


17^ 
24%" 


As  before,  of  the  22  who  had  given  thought  to  the  question,  a  majority,  or  approx- 
imately 55  per  cent,  were  opposed  to  the  present  system. 

It  is  needless  to  introduce  more  evidence  to  establish  the  point  that  among 
all  groups  Influenced  or  affected  by  methods  of  paying  advertising  agencies,  there 
la  cogent  and  sincere  objection  to  the  present  compensation  system. 


More  important  than  establishing  the  fact  that  there  is  a  conflict  of  opinion 
on  the  agency  compensation  system  is  the  task  of  resolving  the  many  words,  spoken 
or  written,  on   either  side  into  fvindamental  statements  for  and  against  the  system. 

The  conflict  over  the  agency  remuneration  system  can  be  summarized  by  showing 
the  advantages  and  disadvantages  of  the  system  from  the  points  of  view  of  the  ad- 
vertiser, the  agency,  and  the  medium.   This  can  be  done  from  existing  statements 


on  satisfaction  and  dissatisfaction  of  which  those  statements  quoted  in  the 
ceding  pages  are  but  a  small  part. 


pre- 


The  dissatisfaction  of  advertisers  with  the  conventional  system  of  agency  re- 
muneration can  be  resolved  into  one  fxuidamental  objection: 

The  present  system  of  compensation  forces  a  divergence  of  interest  between  ad- 
vertiser and  agent. 

This  statement  means  that  advertisers  who  object  to  the  system  believe  that  a" 
fixed  percentage  on  volume  puts  the  agent  in  a  position  which  tempts  him  first  to 
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over-spend,  and  second  to  over-spend  in  mediums  which  operate  vinder  a  two-rate 
plan,  thus  neglecting  mediums  which  do  not  or  cannot  have  a  two-rate  system  of 
selling.  It  also  means  that  they  believe  the  agent,  by  being  tempted  to  over- 
spend, may  give  undue  importance  to  advertising  in  the  entire  marketing  plan. 

Advertising  mediums,  as  has  been  shown  in  the  preceding  pages,  are  divided  in 
opinion  on  the  value  to  themselves  of  the  present  agency  compensation  system. 
Those  in  favor  —  usually  owners  of  high  rate  mediums  —  hold  the  opinion  that  the 
advertising  agent  creates  vol\jme  for  them  and  lessens  their  credit  risks.   In 
other  words,  the  agent  reduces  their  sales  expense. 

The  other  point  of  view  in  the  medium  field,  coming  usually  from  those  with 
low  rate  mediums,  holds  that  the  agent  does  not  Increase  volume  but,  being  biased 
in  favor  of  high  rate  medixims,  represents  an  added  and  unnecessary  selling  expense, 
Owners  of  medlvuns,  who  find  it  Impossible  to  maintain  two  sets  of  rates,  say  that 
the  two-rate  system  militates  against  the  use  of  their  medium  when  conditions  sug- 
gest such  use. 

Advertising  agents,  like  publishers,  are  not  unanimous  in  their  declarations 
concerning  the  conventional  method  of  payment  for  their  services. 


The  arguments  of  agents  who  publicly  advocate 
themselves  into  this: 


this  conventional  system  resolve 


Without  this  system  it  would  have  been  impossible  to  cause  advertisers  to  pay 
an  adequate  sum  for  expert  counsel.   This  system  offered  a  sufficient  reward  incen- 
tive to  attract  able  men  into  the  agency  business.   These  able  men  built  that  busi- 
ness and  at  the  same  time  contributed  much  to  the  upbuilding  of  advertising  mediums 
by  making  volume  possible  for  those  mediums.  All  this,  it  is  argued,  has  been  done 
without  injury  to  the  individual  advertiser,  despite  the  fact  that  an  identical 
mlnim\im  rate  of  percentage  is  called  for  in  the  case  of  each  advertiser  because  in-i, 
tensity  and  scope  of  service  can  be  varied  to  fit  each  situation  under  this  system. ff 

Those  agents  who  have  been  opposed  to  the  system  agree  with  the  views  of  ad- 
vertisers and  those  publishers  who  are  against  the  standard  method.   Such  agents 
state  that  they  can  only  serve  the  best  interests  of  their  clients  —  advertisers 

t)y  being  paid  by  some  more  elastic  arrangement  which  permits  agents  to  care  for 

changing  needs  of  advertisers. 
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Chapter  IV 
CLEARING  UP  FUNDAMENTALS 

Three  generally  held  misconceptions,  which  tend  to  confuse  thinking  on  the 
question  of  agency  compensation,  must  be  cleared  up  before  any  analysis  of  the 
system  can  be  undertaken:   First,  that  agencies  are  paid  by  publishers  and  propri- 
etors of  other  raediuins;  second,  that  their  reraimeration  is  accurately  designated 
^Lt     °o^lssion"  or  "differential";  and  third,  that  all  agents  work  in  accordance 
with  the  standards  of  agency  practice  prescribed  by  the  American 
Advertising  Agencies. 


jordance 
Association  of 


First,  although  the  view  that  age 
cepted,  it  is  almost  self-evident  that 
advertiser  himself.  Although  the  agen 
by  agencies  and  publishers,  the  actual 
the  publisher.  When  the  agency's  perc 
publication  rate,  for  every  dollar  of 
for  85  cents  and  the  agency  bills  the 
then  pays  the  agency  the  dollar,  out  o 
publisher.  It  is  self-evident,  theref 
tion  from  the  advertiser. 


ncles  are  paid  by  publishers 

the  payment  comes  from,  and 

t's  compensation  is  at  a  rat 

payment  is  made  with  funds 
entage  of  income  is  15  per  c 
gross  rate,  the  publisher  bi 
advertiser  for  one  dollar, 
f  which  the  agency  remits  85 
ore,  that  the  agency  receive 


is  widely  ac- 
is  made  by,  the 
e  presvunably  set 
that  never  reach 
ent  of  the  gross 
lis  the  agency 
The  advertiser 

cents  to  the 
s  its  compensa- 


Second,  since  the  agency  is  paid  directly  by  the  advertiser  it  is  not  accurate 
to  terra  the  compensation  it  receives  as  a  "commission."  A  commission  arrangement 
is  one  which  a  seller  makes  with  His  agent  or  employee.   In  this  case  the  agent  is 
the  employee  of  the  advertiser  —  the  buyer  —  and  not  the  employee  of  the  adver- 
tising raediuin  —  the  seller.   (A  special  representative  engaged  by,  say,  a  news- 
paper to  sell  space  for  that  paper  in  competition  with  other  newspapers,  on  a  per- 
centage basis,  could  be  accurately  described  as  receiving  "commissions.") 

What  is  the  proper  term,  then,  for  the  compensation  an  agent  receives ■?   To 
get  the  answer,  look  at  certain  elementary  facts  again:   A  publication  decides  to 
have  two  rates  --  a  net  or  lower  rate  for  an  advertising  agent  and  a  gross  or  high- 
er rate  for  an  advertiser  who  buys  directly.   The  difference  between  these  two 
rates  is  a  discount.   A  discount  is  accurately  described  as  an  allowance  made  by  a 
seller  to  anyone  he  chooses  to  give  it  to  for  any  reason  that  appeals  to  him.   The 
agent's  compensation,  so  often  called  a  "commission,"  is,  therefore,  properly  de- 
scribed  as  a  discount.  f    f      t-        j 

The  term  "differential 


Is  also  inaccurate. 


which  is  occasionally  used  to  describe  his  income, 
^   ^        ^^   ^^   would  be  accurate  only  as  describing  different  rates  of 
discounts  set  for  the  purpose  of  equalizing  competition  between  agents  who  varied 
in  ability  or  facilities. 


^i^«  "JS^  ^^i*^t   ??  ^^*  the  business  end  of  the  publishing  field  has  found  time  to 
give  thought  to  the  proper  label  for  an  agent's  compensation  is  shown  in  the  fol- 
lowing statement  credited  to  H.  L.  Rogers,  previously  referred  to  as  former  busi- 
ness manager  of  the  "Chicago  Daily  News,"  in  "Editor  &  Publisher":' 

"I  believe  all  men  entering  the  publishing  business  are  sur- 
prised when  they  first  come  in  contact  with  the  publication 
paying  agency  commission,  as  the  practice  seems  to  be  contrary 
to  good  business  ethics.   It  occurs  to  me  that  this  question 


arises  primarily  from  the  fact  that  we  call  the 
commission  rather  than  a  discount." 


quel 
allowance 


a 


Even  more  conclusive  evidence  of  the  nature  of  the  agent's  compensation  is  of. 
fered  by  an  unsigned  article  in  "Printers'  Ink"  at  the  time  the  agency  discount 
rose  to  15  per  cent.'  The  article  Indicated  the  relation  between  an  increase  in 
line  rates  In  several  publications,  and  the  increase  in  the  discount  to  agencies 
Both  increasing  costs  and  the  increase  in  the  agency  discount  were  cited  as  the 
basis  of  the  increase  in  space  rates: 


See  page  13  for  a  statement  of  Standards  of  Agenoy  Practice. 
'May  21,  1921.  page  7. 

'"Printers'  Ink,"  September  19,  1918,  page  77. 


"On  the  sixth  of  August,  last,  two  national  magazines  announced 
to  advertising  agents  and  advertisers  that  they  had  decided  to 
raise  their  commissions  to  advertising  agents  to  15  per  cent, 
with  a  cash  discount  of  2  per  cent,  both  on  the  gross.   They 
gave  as  their  reason  the  present  high  cost  of  service  rendered 
by  agents  to  clients. 

"Since  that  time,  within  the  past  six  weeks  between  forty  and 
forty-five  other  publications  have  followed  suit. 

"Three  of  the  larger  publishers  have  not  yet  put  the  new  com- 
mission rates  into  effect,  but  it  is  said  on  good  authority 
that  it  is  only  a  matter  of  time  before  they  will,  although  it 
is  said  that  the  difference  between  the  old  thirteen  and  three 
and  the  new  basis  of  commission  will  mean  half  a  million  dol- 
lars a  year  to  one  of  them. 

"While  In  some  cases  the  new  rates  of  commission  have  gone  into 
effect,  it  is  xinder stood  that  the  agents  prefer  to  have  this 
deferred  until  after  the  first  of  the  year. 

"•Hie  new  rates  of  commission  are  virtually  another  step  toward 
the  standardization  of  the  system  of  compensating  agents  for 
their  services,  it  was  pointed  out  by  a  man  who  was  largely 
instrumental  in  putting  into  effect  the  thirteen,  with  three 
on  the  net  for  cash,  commission  plan.   Under  the  new  order,  he 
remarked,  for  the  words  'gross'  and  'net'  in  the  original  plan, 
•card  rates'  are  now  substituted. 

"it  is  well  known  that  the  overhead  costs  of  the  agencies  have 
been  increasing  heavily  of  recent  years,  so  that  they  have  to 
look  for  volume  of  business  placed  to  make  up  for  the  low  net 
profits  derived  under  the  commission  rates  in  effect.  Despite 
an  increase  of  $1,000,000  in  volume  of  business  placed  last 
year,  it  is  said,  one  of  the  large  agencies  only  netted  3  per 
cent  profit,  while  another,  whose  business  increased  by  half  a 
million  dollars,  netted  something  less  than  3  per  cent. 

"A  certain  prominent  agency  man  is  reported  to  have  remarked 
recently  that  unless  the  agents  were  allowed  some  better  com- 
pensation for  services,  the  agency  business  would  not  prove 
attractive  to  the  type  of  men  who  have  done  so  much  to  develop 
advertising  to  its  present  state  of  efficiency. 

"The  15  per  cent  service  charge  has  become  a  standard  in  bill- 
ing clients  for  other  phases  of  agency  service,  as  for  print- 
ing, art,  plates,  etc. 

"The  standard  basis  for  fixing  a  general  magazine's  rate  per 
line  as  one-half  cent  per  thousand  of  circulation,  has  of  late 
been  increased  to  six-tenths  of  a  cent  by  some  publishers  In 
order  partially  to  help  the  publishers  to  meet  increased 
costs,  where  in  some  particulars  costs  have  doubled.  With  the 
publications  getting  a  20  per  cent  advance  in  their  rates,  and 
the  average  manufacturer  meeting  increased  costs  by  increased 
prices,  it  is  only  logical  that  the  agent  should  be  better 
compensated  for  his  services,  one  publisher  pointed  out." 
(Underscoring  ours.) 

It  would  seem,  then,  that  the  agency's  payment  was,  even  in  1918^  no  longer 
regarded  by  publishers  as  a  measure  of  the  service  rendered  to  them  by  advertising 
agencies,  but  that  the  vf  \^e  was  set  as  a  convenience  to  agencies.  The  relation- 
ship between  agency  discioxints  and  advertising  rates  is  indicated.  The  remunera- 
tion of  the  agent  was  not  a  payment  from  the  publisher,  or  for  services  rendered 
to  the  publisher,  but  was  a  peculiar  billing  device  under  which  the  agent's  rate 
of  payment  was  determined  by  agents  according  to  their  current  (1918)  costs  of 
doing  business. 

It  is  impossible,  then,  to  regard  the  agent's  pajrment  as  anything  but  a  dis- 
count.  Turn  now  to  the  third  fundamental  with  which  this  chapter  deals: 

Third,  though  the  impression  is  given  by  many  agencies  that  there  is  a 
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substantial  degree  of  conformity  to  the  Standards  of  Agency  Practice  adopted  by 
the  agents'  association,  interviews  with  important  agents  indicate  that  there  is  a 
considerable  breaking  down  in  actual  practice  —  a  breaking  down  often  brought 
about  by  the  agents  themselves  in  meeting  competition.  Quite  clearly,  there  must 
be  many  secret  arrangements  not  admitted  by  either  advertiser  or  agent  —  because 
of  the  coating  of  "morals"  that  has  been  given  to  conformity  to  the  orthodox 
standards.  Either  fear  of  losing  favorable  arrangements,  or  the  fear  of  being  re- 
garded as  "unethical"  keeps  many  pairs  of  agents  and  advertisers  —  who  have  sin- 
cerely sought  to  work  out  a  basis  of  compensation  that  would  be  mutually  satis- 
factory —  from  allowing  any  publicity  for  the  bases  of  compensation  that  they  use. 

A  subsequent  chapter^  will  present  reports  from  advertisers.   Interviews  have 
elicited  a  sufficient  number  of  variant  methods  to  make  possible  a  tabulation  of 
non-orthodox  types  of  agencies.   They  are: 

(1)  Facility  and  Name  Renting  Agency.   This  type  of  agency  rents  the  right  to 
operate  under  its  name  and  to  use  its  facilities  to  individuals  who  control  ac- 
counts.  In  the  language  of  the  trade,  such  accounts  are  described  as  "vest-pocket 
accounts."   Such  agencies  render  a  complete  or  partial  service  to  such  accounts 
depending  upon  price  arrangements  made  with  the  owner  of  the  vest-pocket  account. 
The  owner  of  vest-pocket  accounts  usually  becomes  an  official  part  of  such  an 
agency,  and  generally  bears  the  title  of  vice-president. 

Sufficient  business  under  tne  control  of  the  owner  of  the  agency  which  is 
handled  in  the  orthodox  manner  will  often  give  an  outward  show  that  puts  such  an 
agency  In  the  "ethical  class." 

Agencies  falling  in  this  classification  are  not  easily  identified  from  out- 
ward appearance  or  from  financial  statements. 

Financial  records  of  such  agencies  might  not  show  that  they  are,  in  whole,  or 
in  part,  merely  renters  of  facilities  to  owners  of  vest-pocket  accounts. 

Those  records  might  not  go  beyond  showing  "salaries."   The  division  of  that 
"salary"  which  the  "vest-pocket"  makes  with  the  advertiser  might  nowhere  be  a  mat- 
ter of  record  in  the  agency. 
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(2)  Specified  Service  Agencies, 
to  undertake  work  for  advertisers  ace 
tlser  as  determined  by  advertisers, 
tiser  may  do  nothing  more  than  place 
that  advertiser.   On  the  other  hand, 
siderable  number  of  functions.   For  s 
come  a  certain  proportion  of  the  disc 
the  discount  to  the  advertiser  and  re 
amount  of  business  which  is  placed, 
of  different  functions  of  the  agency 
lowed  by  mediums  on  space  used. 


Agencies  in  this  classification  are  willing 
ordlng  to  the  needs  and  desires  of  the  adver- 
Such  agencies,  for  example,  for  one  adver- 
the  advertising  in  the  mediums  selected  by 
for  another  client  they  may  perform  a  con- 
peclfied  work  they  may  receive  as  their  in- 
ovint  allowed  by  medivims,  or  they  may  credit 
celve  a  flat  fee  bearing  no  relation  to  the 
For  work  which  requires  the  use  of  a  number 
they  may  receive  more  than  the  discount  al- 


(3)  Non-Placing  Agencies.   This  type  of  agency  is,  usually,  a  one  to  three 
man  organization  not  primarily  interested  in  placing  advertising  in  discount  medi- 
ums in  its  own  name,  but  ready  and  willing  to  place  it  through  other  agencies, 
such  as  are  foimd  in  Class  2  when  the  occasion  demands.   The  service  which  it  of- 
fers for  sale  to  the  advertiser  is  personal  counsel  and  advice  on  advertising  and 
sales  problems.   Compensation  is  usually  a  matter  settled  by  advertiser  and  agent. 

(4)  House  Agency.   A  house  advertising  agency  is  the  usual  name  for  an  agency 
owned  by  an  advertiser,  either  in  the  name  of  the  corporation  that  uses  advertis- 
ing or  in  the  names  of  individuals  who  are  officers  and/or  owners  of  the  corpora- 
tion.  Such  an  agency  may  follow  all  "ethical"  practices  with  respect  to  agency 
compensation.   Those  that  work  on  that  basis,  of  course,  turn  back  their  profit  or 
a  part  of  it  to  the  actual  owners.   Others  are  said  to  operate  solely  on  a  basis 
of  cost  of  doing  business.   The  house  agency,  in  other  words,  may  be  as  varied  in 
compensation  policies  as  it  chooses  to  be. 

With  these  three  general  misconceptions  clarified,  it  is  possible  to  turn  to 
an  analysis  which  will  show  just  what  the  rights  and  obligations  of  both  agent 
and  advertiser  are. 


Chapter  V 
LEGAL  ASPECTS  OF  AGENCY  PRACTICE 


The  history  of  agency  compensation  and  the  theory  of  it  as  its  exponents  pro- 
pound it  plainly  Indicate  that  there  has  been  a  desire  on  the  part  of  some  agents 
and  publishers  to  make  the  system  rigid  and  unyielding  Insofar  as  it  specifies  the 
method  by  which  an  agent  receives  his  minimum  compensation.   In  later  years  the 
history  and  expounded  theory  show  determined  effort  to  make  the  minim\im  rate  re- 
ceived under  that  method  fixed  and  unchangeable.   No  indication  exists  of  any  de- 
sire to  set  maximum  rates. 

All  of  this  has  been  happening  while  the  agent's  position,  judging  from  his 
actual  day  to  day  work,  has  been  shifting  until  he  has  become  in  fact  the  agent  of 
the  advertiser. 

The  first  question  raised  in  any  consideration  of  a  rigid  method  of  payment 
or  a  minimxwn  rate  of  payment  to  advertising  agents  is  this:   What  is  the  legal 
status  of  the  modern  advertising  agent? 

Only  from  the  answer  to  this  question  can  the  rights  and  duties  of  all  who 
concern  themselves  with  the  question  of  agency  compensation  --  advertiser  —  agent 
—  and  medl\jm  —  be  charted  so  that  each  may  know  how  to  proceed  for  the  good  of 
all. 


What  do  the  courts  say? 


An  answer  is  given  in 
legal  study  itself  will  be 


this  chapter  which  is  only  a  summary .   The  complete 
found  later  in  this  report,  beginning  on  page  71. 


There  are  not  a  great  many  decisions  bearing  directly  upon  the  legal  status 
of  the  advertising  agency.   Such  decisions  as  do  exist,  together  with  a  larger  num- 
ber in  which  advertising  practices  are  dealt  with  collaterally,  permit  the  formula- 
tion of  (1)  a  reasonably  exact  conclusion  as  to  the  allegiance  of  the  agency,  and 
(2)  a  statement  of  its  responsibilities  to  its  clients  as  well  as  to  the  owners  of 
mediums  which  carry  its  clients'  advertising  messages. 

The  gradual  shift  of  the  agency's  loyalty  from  the  publisher's  cause  to  that 
of  the  advertiser  has  been  commented  on  previously  in  this  report.   An  early  in- 
dication of  this  changing  status,  as  reflected  in  litigation,  was  the  attempt  of 
the  Newspaper  Union  in  1877  to  force  an  advertising  agent  to  maintain  a  list  price 
for  advertising  space  which  the  agent  had  bought  under  a  space  contract.*   This 
practice,  on  the  part  of  agents,  of  purchasing  space  in  bulk,  later  to  be  sold  at 
a  rate  set  independently  of  the  publisher's  wishes,  persisted  well  into  this  cen- 
tury.     In  1902,  in  the  case  of  Hampton  vs.  Schlesinger,'  the  Court  fovmd  that  the 
agency  was  buying  space  for  its  own  account  under  contract  for  subsequent  resale 
to  advertisers.   Even  as  late  as  1922,  the  Morse  International  Agency,  in  a  suit 
for  reclassification  of  taxes,'  adduced  evidence  to  the  effect  that  it  bought 
space  outright  and  allocated  it  to  its  clients  as  they  needed  it.   Though  it  ap- 
pears to  be  common  knowledge  that  the  advertising  agency  no  longer  acts  as  a  jobber 
of  white  space,  and  although  there  is  no  indication  in  reported  cases  of  subsequent 
litigation  revealing  evidence  of  this  practice,  it  would  be  hardly  safe  to  say  that 
the  practice  has  disappeared  completely. 

The  development  of  the  agency  as  an  organization  to  render  a  professional  ser- 
vice has  been  slow.   Decided  cases  do  not  completely  reveal  the  gradual  evolution. 
In  the  early  cases,  the  "agent,"  as  has  been  indicated,  was  merely  a  space  broker 
or  a  space  jobber.   Scattering  decisions  show  an  occasional  agent  beginning  to 
trade  in  services  as  well  as  in  space.   But  not  until  the  modern  agency  was  defi- 
nitely established  is  there  a  full  legal  description  of  the  functions  of  such  an 
agency.   In  the  case  of  Kastor  vs.  Elders'*  (1913)  the  Court  described  the  operation 
of  the  advertising  agency  in  suit  as  follows: 


^See  Chapter  VI,  page  34. 


*  Clegg  vs.  Newspaper  Union,  25  N.  Y.  S.  566. 
'  50  N.  Y.  Misc.  539. 

'People  ex  rel.  Morse  International  Agency  vs.  Cantor. 

*  156  S.  W.  737. 
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"The  evidence  shows  that  in  the  growth  and  development  of  the 
advertising  business  to  its  present  large  proportions,  there 
has  come  to  be  what  may  be  termed  a  middleman  or  go-between, 
known  as  an  advertising  agent  or  agency.   This  man  or  agency 
deals  with  the  advertiser  on  one  hand,  advising  and  assisting 
him  in  the  selection  of  the  publications  to  be  used,  having 
put  in  type  and  preparing  advertising  matter  or  copy;  making 
or  having  made  drawings,  electrotypes,  stereotypes,  preparing 
letters,  circulars,  pamphlets  and  literature  generally  for 
circulation  through  the  mails  and  otherwise;  and  generally 
conducting  what  is  known  as  an  advertising  campaign,  —  while 
on  the  other  hand,  deals  with  the  publications  used,  placing 
all  orders  for  advertisements,  and  adjusting  all  charges  and 
settlements  with  them,  and  paying  all  amounts  due  them.   In 
fact,  in  such  cases  the  publication  deals  with  the  agent  only. 
The  agent  orders  the  space,  the  sale  is  charged  to  him  by  the 
publication  at  the  card  rate,  less  the  agency  commission  or 
the  agency  rate,  and  he  pays  therefor,  and  the  advertiser  has 
no  dealings  with  the  publisher  whatever.   In  such  cases,  how- 
ever, the  charge  to  the  agent  for  the  space  used  is  lower  than 
the  card  rate,  by  from  5  to  15  per  cent,  each  publication  fix- 
ing its  own  rate  or  charge.   This  is  what  is  variously  desig- 
•  nated  on  the  testimony  as  the  'agency  rate',  the  'lowest 

rate',  the  'rate  with  comiaission  deducted',  etc.   It  is  given 
umif ormly  to  all  agencies  or  agents  recognized  by  the  publica- 
tions as  trustworthy,  and  to  whom  the  publishers  are  willing 
to  extend  credit.   It  is  allowed  by  a  publication  with  the 
expectation  (and  it  is  required  by  a  few  publishers)  that  the 
agent  or  agency  retain  his  or  her  commissions,  the  difference 
between  the  card  rate  and  the  rate  charged  the  agent.   It  ap- 
pears that  the  agent  sometimes  gives  his  advertising  patrons 
the  benefit  of  part  of  the  agent's  commission,  but  that  is  a 
matter  of  contract  in  each  instance,  and  is  determined  by  the 
nature  of  the  account,  the  kind  and  extent  of  service  required 
of  the  agent,  competition,  etc." 

Ihe  agent,  in  the  language  just  quoted,  is  no  longer  the  Independent  space 
jobber  or  space  broker,  but  the  business  advisor  and  agent  of  the  advertiser. 

Not  only  has  the  modern  agency  become  the  coimselor  of  the  advertiser,  but, 
according  to' the  more  recent  decisions,  he  has  come  to  be  recognized  legally  as 
the  agent  of  the  advertiser.   A  leading  case  in  describing  a  typical  method  of 
conducting  a  modern  advertising  agency  is  that  of  Fuller  ik   Smith  vs.  Routzahn, 
(1927)  a  Federal  Income  Tax  appeal. ^   The  court  held  that  the  advertising  agency 
did  not  use  its  capital  as  a  material  income  producing  factor,  that  it  did  not 
contract  for  advertising  space  for  its  own  account.   To  quote: 

"If  in  point  of  fact  the  plaintiff  (the  agdnt)  so  conducted 
his  business  so  that  it  did  not  need  or  use  capital,  the  fact 
that  it  v;as  theoretically  liable  becomes  immaterial.   It  is 
further  said  that  the  plaintiff's  capital  gave  it  financial 
standing  and  entitled  it  to  n  commercial  rating.   Clients 
sought  plaintiff's  services  because  of  professional  standing. 
(Underscoring  ours.)  ~ 

Other  cases  which  could  be  cited  would  merely  reinforce  the  conclusion  that 
the  present-day  advertising  agent  who  has  gone  to  court  is  a  professional  man,  in 
the  sense  that  he  counsels  others  as  to  the  conduct  of  their  business.   Clients 
seek  him  out  "because  of  professional  standing,"  or  for  "expert  advertising  ser- 
vice and  marketing  counsel."   Just  as  it  is  true  with  other  professional  men,  the 
service  rendered  his  clients  "varies  according  to  the  requirements  of  the  particu- 
lar case  and  the  particular  media  selected."  The  agency  is  not  a  "mercantile 
corporation." 


The  "client"  referred  to  in  the  various  cases  of  record  is  always  the  adver- 
tiser.  None  of  the  cases  involving  the  modern  agency  refers  to  the  publisher  as 
enjoying  that  role.   The  professional  and  personal  service  is  rendered  to  the  ad- 
vertiser.  The  advertising  space  is  purchased  on  behalf  of  the  advertiser  and  at 
his  specific  order;  the  control  of  all  services  incidental  to  the  use  of  this 
space  has  passed  into  the  hands  of  the  advertiser. 


*23  Fed.  (2nd)  959. 
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If  It  be  true  that  the  advertising  agency,  as  its  business  is  conducted  to- 
day, renders  a  professional  and  personal  service,  the  next  question  is  to  deter- 
mine the  identity  of  the  person  served.   In  the  early  cases,  the  "agent"  served 
and  represented  himself.   He  was  an  Independent  merchant  dealing  in  advertising 
space.   But  in  the  Kastor  case,  cited  earlier,  the  Court  termed  advertisers  the 
"patrons"  of  the  agency,  emd  clearly  defined  the  duties  of  the  agency  to  its  pa- 
trons.  Later  cases,  as  in  Dolman  vs.  U.  S,  Rubber*  (1906)  which  included  among 
the  duties  of  the  agency  the  obtaining  of  "the  most  efficient  and  economical 
space,"  indicate  beyond  doubt  that  the  agency  is  charged  with  the  performing  of  a 
merchandising  and  marketing  fxinctlon  for  the  advertiser. 


Even  more  revealing  is  the  fact  that  it  has  been  the  client  that  the  agency 
has  sued  in  litigation  concerning  compensation.   In  the  case  of  N.  W.  Ayer  vs. 
U.  S.  Rubber  Company'  (1925)  the  agency  was  clearly  acting  as  the  agent  of  the  ad- 
vertiser, and  sued  the  latter  for  its  compensation.  It  is  significant  that  it  did 
not  sue  the  publisher.   Two  other  cases,  Huber  Hoge  vs.  Smith  &  Wesson'  (1929),  and 
Dorrance  Sullivan  vs.  Bright  Star  Battery*  (1928)  show  the  agency  suing  for  com- 
pensation, and  suing  the  client  rather  than  the  publisher.   There  appears  to  be  no 
case  involving  modern  agency  practice  where  the  agency  has  sued  the  publisher  for 
compensation.  Apparently  it  looks  only  to  the  advertiser  for  recompense  for  the 
value  of  its  services. 

It  seems  logically  to  follow  that  the  advertising  agency,  as  that  business  is 
generally  conducted  today,  is  the  agent  of  the  advertiser  —  certainly  so  far  as 
the  \andertaking  and  execution  of  advertising  campaigns  is  concerned. 

The  reasoning  of  the  decisions  seems  to  coincide  with  the  business  fact. 
Many  published  statements  of  advertising  agency  executives  testify  to  the  fact 
that  the  advertising  agency  is  whole-heartedly  dedicated  to  the  welfare  of  its 
client.   Roy  S.  Durstine,  for  example,  writes: 

"The  agency  today  is  the  advertiser's  partner....  It  is  the 
business  of  the  agency  to  make  contacts  with  sellers  of  adver- 
tising space  and  materials  in  behalf  of  the  advertiser,  to  con- 
duct the  intricate  pxirchase  of  space  and  materials,  to  see  that 
the  advertising  is  as  ordered  and  to  act  as  a  central  disburs- 
ing office  in  paying  the  advertiser's  bills." ^ 

An  even  more  pointed  statement  on  the  part  of  a  leading  advertising  agency 
executive,  the  late  F.  Wayland  Ayer,^  follows: 

"It  should  be  the  sole  business  of  this  agency  (N.  VK.  Ayer  & 
Son)  to  serve  its  clients.   Nat\irally,  the  basis  of  remvmera- 
tlon  for  this  service  then  becomes  a  matter  of  mutual  agreement 
between  ovir  clients  and  ourselves.  None  other  than  we  could 
know  the  cost  of  the  service.   None  other  than  the  client  could 
judge  its  value  to  him." 

Certainly  this  statement  is  an  unequivocal  indication  of  alliance  with  the  adver- 
tiser, and  necessarily  an  indication  of  interest  adverse  to  the  publisher. 

Contracts  between  advertisers  and  advertising  agencies  invariably  contain  an 
offer  by  the  agencies  of  a  personal,  professional,  and  marketing  service  to  adver- 
tiser-clients.  None  of  these  contracts  specifies  a  possible,  potential,  or  actual 
service  to  the  publisher.   It  would  thus  appear  that  opinion  among  advertising 
agencies  and  the  Courts  is  identical  as  to  the  character  and  type  of  service  ren- 
dered the  clients. 


So  completely  established  is  the  fact  that  the  agency  Is  the  agent  of  the  ad- 
vertiser, that  advertisers  have,  in  litigation,  been  held  liable  for  the  acts  of 
advertising  agencies  retained  by  them.   In  the  New  York  case  of  Montague  vs. 
All-Package  Grocery  Stores^  (1918)  the  agent  was  employed  to  publish  a  house  organ 

*  288  Pac.  131. 
'  128  Atl.  103. 
'32  Fed.    (2nd)   669. 

*  249  N.    Y.    593. 

^Durstine,  Roy  S. ,  "This  Advertising  Business," 
'  "Editor  &  Publisher,"  March  26,  1921,  page  12. 
M69  N.   Y.   S.    920. 


Scribner's,   1928,  page  97. 
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for  the  All-Package  Grocery  Company.   He  did  not  pay  the  publishing  bills,  for 
which  he  had  received  funds  from  the  advertiser.   In  the  litigation  which  arose, 
the  Court  held  that  the  advertiser,  as  the  undisclosed  principal,  was  liable  for 
the  payment  of  the  bills;  in  the  advertiser's  subsequent  suit  against  the  agent, 
the  agent  was  held  to  be  guilty  of  conversion  of  fuaids  which  he  had  held  in  a 
fiduciary  capacity. 

A  somewhat  similar  state  of  facts  existed  in  the  New  York  case  of  Clarke  vs.. 
Watt ^  (1913).   There,  too,  the  agent  failed  to  pay  bills  which  he  had  contracted 
with  a  publisher.   The  Court  said  in  part: 

"The  contract  bears  upon  its  face  indisputable  evidence  that 
the  advertising  contracted  for  is  for  the  benefit  of  some 
other  person  than  the  H.  B.  Kohler  agency.   This  being  so, 
the  plaintiff  (the  publisher)  was  entitled  to  assume  that 
there  was  an  vindisclosed  principal  other  than  the  advertising 
agency....   The  defendant,  having  received  the  full  benefit 
of  the  advertising,  the  agent  virtually  acting  for  both  par- 
ties, and  the  agent  having  disappeared  and  become  irresponsi- 
ble, it  is  difficult  to  see  the  justice  of  the  rule  which  al- 
lows the  real  beneficiary  to  escape  payment,  and  deprives  the 
plaintiff  (the  publisher)  of  the  fruits  of  his  labor...." 

The  advertiser  was  twice  out  of  pocket  J 

It  is  clear  that  it  is  the  contract  between  the  advertiser  and  the  agency 
which  creates  the  agency  relation;  this  contract  defines  the  scope  of  the  agency's 
services;  it  provides  the  method  by  which  the  agency  is  to  be  paid.  Whether  it  be 
formally  executed,  or  merely  implied  and  in  conformity  with  the  custom  of  the 
trade,  it  covers  the  relationship.   There  Is  no  necessity  for  a  corresponding  con- 
tract between  the  agency  and  the  publisher. 

The  rights  and  duties  of  principal  and  agent  have  been  so  carefully  considered 
in  a  long  line  of  decisions  that  in  most  instances  the  law  and  equity  of  any  given 
set  of  circianstances  easily  can  be  determined. 

"The  agent  is  not  entitled  to  avail  himself  of  any  advantage 
that  his  position  may  give  him  to  profit  beyond  the  agreed 
compensation  for  his  services.   He  will  be  required  to  ac- 
coxmt    to  his  employer  or  principal  for  any  gift,  gratuity,  or 
benefit  received  by  him  in  violation  of  his  duty,  or  any  in- 
terest acquired  adverse  to  his  principal,  without  a  disclostxre, 
though  it  does  not  appear  that  the  principal  has  suffered  an 
actual  loss  by  fraud  or  otherwise."' 

Thus  it  will  be  seen  that  the  agent  owes  the  principal  vindivided  loyalty,  un- 
less the  principal  has  contracted  for  less.   In  Hewitt  and  Hosier  vs.  Norman  Lichty' 
the  Court  stated  that  "an  agent  owes  to  his  principal  the  utmost  good  faith,  and  is 
bound  to  disclose  to  him  every  material  fact  relating  to  the  conduct  of  the  busi- 
ness entrusted  to  him." 
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The  money  which  the  modern  agency  usually  receives  from  Its  advertiser-clients 
is  divisible  into  two  parts:   First,  money  which  the  agency  receives  by  way  of  fee 
or  discount  for  its  services;  and  second,  the  money  which  the  agency -receives  ex- 
pressly for  payment  to  publishers.   The  second  class  of  money  Is  held  by  the  agency 
in  a  fiduciary  capacity,  under  an  Implied  trust,  and  is  never  its  property.   The 


*145  N.  Y.  S.  145. 
'21  R.  C.  L.  826. 
'147  Iowa  270. 


The  modern  agency  is  not  liable  for  payment  for  space  ordered  on  behalf  of  an 
advertiser.   Only  if  the  agency  has  assumed,  by  means  of  an  express  agreement, 
personal  liability,  can  it  be  held  to  pay  for  space  for  which  its  client  is  vinable 
or  unwilling  to  pay.   A  mere  trade  practice,  by  which  the  agency  found  it  to  be 
good  business  to  pay  the  publisher  in  the  event  of  a  default  by  the  advertiser,  is 
not  sufficient  to  create  a  legal  obligation  upon  it  so  to  do.   The  agency  has  no 
title  to  the  space  for  which  it  contracts,  and  is  not,  strictly  speaking,  a  party 
to  the  contract. 

Because  of  his  position  of  trust,  the  agent  should  show  strict  impartiality 
towards  the  various  medixims  of  advertising.   He  is  morally  and  legally  bound  to 
purchase  space  and  materials  on  the  best  terras  available. 

It  would  appear  to  be  established,  therefore,  that  the  modern  advertising 
agency,  in  case  of  conflict  of  interest  between  the  advertiser  and  the  publisher, 
should  look  to  the  advertiser  for  instructions. 

In  summary,  then,  it  may  be  said  that,  from  the  legal  point  of  view,  the 
modern  advertising  agent  is  the  agent  solely  of  the  advertiser  and  that  he  owes  no 
obligation  to  the  proprietor  of  any  medium.  Moreover,  he  is  not  required  to  ac- 
cept any  contingent  liability  for  the  expenses  of  advertising  he  undertakes  so 
long  as  he  remains  within  the  apparent  scope  of  his  authority  as  the  advertiser's 
agent.  And  regardless  of  the  conduct  of  the  agency,  the  advertiser  is  directly 
liable  for  the  payment  of  all  bills  arising  from  the  work  of  the  agency  on  his  ac- 
count —  whether  he  has  an  agency  that  turns  out  to  be  irresponsible  or  not. 

Thus,  in  law,  the  advertising  agency  serves  the  advertiser. 

From  this  conclusion  can  be  drawn  an  important  corollary.   One  of  the  fre- 
quent arguments  advanced  to  discourage  modification  of  the  discount  system  is  that 
"rebating"  (by  which  is  meant  the  acceptance  of  less  than  full  agency  discount  by 
the  agency)  is  unethical.   Actually,  and  in  law,  a  rebate  is  a  discount  or  draw- 
back between  seller  and  buyer  or  other  parties  of  adverse  interest.   The  agency 
and  the  advertiser  are  not  parties  of  adverse,  but  of  identical,  interest.   The 
agency  is  the  agent  of  the  advertiser,  acting  in  his  behalf,  and  both  under  his 
direction  and  under  his  authorization.   It  is,  therefore,  a  misnomer  to  call  any 
adjustment  of  compensation  between  them  a  rebate.   Any  such  adjustment  between 
them  is  entirely  lawful. 

In  the  case  of  Kastor  vs^.  Elders,  previously  cited,  the  Court  said:   "It  ap- 
pears that  the  agent  sometimes  gave  his  advertising  patrons  the  benefit  of  part  of 
the  agent's  commission,  but  this  is  a  matter  of  contract  in  each  instance,  and  is 
determined  by  the  nature  of  the  account,  the  kind  and  extent  of  service  required 
of  the  agent,  competition,  etc."  Since,  then,  the  use  of  the  term  rebate  is 
neither  accurate  nor  justified,  and  since  both  ethically  and  legally  the  agent  and 
the  advertiser  are  entitled  to  make  whatever  bargain  they  find  mutually  satisfac- 
tory, there  is  no  compulsion  that  can  be  exerted  by  any  group  of  publishers  or  ad- 
vertising agencies  to  force  a  particular  agent  and  a  particular  advertiser  to  agree 
to  any  arrangement  that  they  do  not  find  mutually  satisfactory.   It  would  appear 
that  if  the  advertiser  is  entitled  to  loyalty  from  his  advertising  agent  (which 
would  Include  the  duty  of  the  agent  to  purchase  space  for  his  client  upon  the  best 
terms  available)  and,  if  the  advertiser  is  free  to  deal  with  his  agent,  upon  such 
terms  and  conditions  as  might  be  mutually  agreeable,  a  combination  or  conspiracy 
to  deprive  the  advertiser  of  the  agent's  loyalty  or  to  force  the  advertiser  to  do 
business  upon  arbitrary  terms,  would  be  actionable  at  law. 

From  the  standpoint  of  legal  analysis,  therefore,  it  appears  that  the  intended 
rigidity  of  the  discount  system  of  advertising  agency  compensation  lacks  logical 
support.   In  the  eyes  of  the  law,  the  advertising  agent  is  entirely  free  to  modify 
his  service  or  his  charges  to  meet  the  continually  changing  needs  of  the  advertiser. 
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Chapter  VI 
THE  SYSTEM  IN  ACTUAL  OPERATION  PROM  THE  ADVERTISER'S  VIEWPOINT 

How  is  tho  discount  system  actually  applied  today?  Has  It  restricted  the  ad- 
vertiser's use  of  the  agency  and  theretiy  hampered  the  development  of  the  agency? 

In  response  to  a  questionnaire^  mailed  by  the  Trustees  for  the  Agency  Conpen- 
satlon  Study  under  the  auspices  of  the  Association  of  National  Advertisers  in  May, 
1934,  to  8900  national  advertisers  (that  is,  to  all  except  publishers)  listed  in 
the  April,  1934  issue  of  "Standard  Advertising  Register,   924  national  advertisers 
—  10.4  per  cent  of  those  queried  —  replied.   The  infonnatlon  which  they  gave 
makes  it  possible  to  answer  the  questions  asked  in  the  opening  paragraph  of  this 
chapter. 

Table  I 

QUESTIONNAIRES  RECEIVED  CLASSIFIED  ACCORDING  TO   SIZE   OP  APPROPRIATION* 


Classification 

Under  $50,000 
150,000  to  199,999 
5100,000   to   |249,999 
f250,000  to  §499,999 
5500,000  to  $999,999 
^, 000, 000  and   Over 

Undesignated 


Total 


Number 

489 
163 
119 
69 
26 
33 
25 

924 


Percentage  of 

Total 

Reporting 

52.9 
17.6 
12.9 

7.5 

2.8 

3.6 

2.7 


100.0 


In  addition  to  the  924  complete   questionnaires,   24  were  received  which  were 
either  too  Incomplete  to  use  or  were  from  firms  that  had  done  no  advertising  dur- 
ing  1933.      Before  the   information  taken  from  these   questionnaires  can  be   accepted 
as  authentic.   It   should  be   shown  that  these  replies  constitute  a  truly  representa- 
tive  sample  of  the  total  group  of  advertisers. 

In  the  first  place,  the  total  replies  received  (924)  constitute  approximately 
10.4  percent.'      It    is   generally  conceded  that,    for   a  group   of   several   thousand,   a 
ten  per  cent    sample   is   entirely  adequate. 

In  the   second  place,   moreover,   the  total  volvune  of  advertising  represented  by 
the   firms   supplying  information  is  approximately  $175,375,000.     This   figure  was 
obtained  by    (l)  multiplying  the  number   of  returns   for  each  classification  by  the 
mid -point   or  median  figure   of  the  class  interval,*    and   (2)  by  apportioning  the  few 
questionnaires   with  undesignated  appropriations   into  classifications  in  the   same 
proportions   as   the  balance  of  the   returns   fell. 

This    stun  of  $175,375,000,    obtained  by   the  method  described   in   the  preceding 
paragraph,    represents   10.4   per  cent   of   the   total    spent   for  national   advertising 
during  1933.      It  represents   10.4  per  cent  because   this   is   the  ratio  of  924  ques- 
tionnaires  to   the   list   of  8900  national    advertisers   queried.      When   the    sum  of 
$175,375,000   is  divided  by   10.4  per  cent   and  the   result  multiplied  by  100,    the 
figure   for  8900   advertisers,    or  100  per  cent,   would  amount   to  $1,686,000,000.      This 
figure   compares   closely  with  a  previous   estimate    of  $1,761,000,000. 

In   the    third  place,    the   apportionment  of  appropriations   according   to   size 
compares   favorably  with  other   indices.      The   following  comparison  will  be    of  inter- 
est: 


^See  Appendix,   page   171. 

?This   tabulation  was   secured   from  answers  to  Question  XV. 

'Throughout  the   statistical   analysis  which  follows,   all   fractions  will  be   rounded  off  to  the  near- 
est  one-tenth  of  one  per   cent. 

*The  mid-point  or  median  figure  of  the   class   interval   is   the   figure  halfway  between  both  limits  of 
the   classification.      For   example,  $25,000  is  the  mid-point  of  appropriations  under  |50,000, 
$75,000  is  the  mid-point  of  appropriations   from  $50,000  to  $99,000,  and  so  on, 

5 See  page  141,   Statement   in  behalf  A.   N.   A. 
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Table  II 
APPORTIONMENT  OF  ADVERTISING  APPROPRIATIONS  ACCORDING  TO  SIZE 


Size 


Under  $50,000 

;50,000    -  $99,999 

f 100, 000   -  $249,999 

5250,000   -  §499,999 

1500,000    -  $999,999 

^1,000,000  and  Over 


Questionnaire  Returns* 


Figures   Based   on 

National  Advertising 

Records  ' 


Per  cent 

54, 

,4 

18, 

.1 

13, 

.2 

7, 

.7 

2, 

.9 

3, 

,7 

Per  cent 

57, 

.5 

12, 

,9 

12, 

.6 

7, 

.2 

4. 

.3 

5, 

.5 

100.0 


100.0 


Measured  by  the   available  corroborative  check-ups,    it  would   seem  that  the 
information  derived  from  the   questionnaire  returns   and  used   in  this   analysis   are 
truly  representative,   and  may,   therefore,  be  justly  regarded  as   indicating  the 
experience   of  typical  national  advertisers.      Interviews  with  a  number  of  adver- 
tisers,  for  the  purpose  of  endeavoring  to  chsck  on  questionnaire  returns,   revealed 
the  fact   that   some  advertisers,   who  had  compensation  arrangements  which  were  con- 
trary to  the   standard  method,    failed  to  fill    out   questionnaires  because  of  an  un- 
founded fear  that  they  might   lose   such  arrangements   if  they  revealed  their  nature 
in  writing.      It   is,  therefore,   probable  that  the  statistics  which  follow  present 
a  somewhat    smaller  degree   of  divergence   from  the  discount    system  than  would  be 
sho^Tn  by  a  complete  and  candid  report   from  all  advertisers,   were  all  the  facts 
available. 

At  the  very  outset,    it  is  necessary  to  admit  the   fact  that   a  basic   dissatis- 
faction with  agency   relationships  as   they   exist  was    indicated  by   the  national   ad- 
vertisers  reporting.     This  dissatisfaction  is   evidenced  by  Table  XXIX'   which  In- 
dicates that   approximately  60  per  cent  of  those  reporting,   preferred  some  sort   of 
fee  basis  for  compensation  of  advertising  agencies.      It  is  illuminating  to  note 
that   this   preference,  moreover,   was  not  based  on  a  desire  to  seize  agency  profits, 
but   to  secure  better  work  from  agencies,    and  to  have   agencies   available   for  a 
greater  variety  of  tasks.     For,   even  among  advertisers  with  small  appropriations 
—  the   group  that    is    supposedly   "carried"    by  the   excess   discounts   of  larger   ac- 
counts   —  there  is  very  nearly  as   preponderant   a  preference  for   fee  payment   as 
there   is  among  tho   larger  advertisers. 

Further  clarification  of  this  lack  of  complete  satisfaction  is  to  be  found 
in  Table  XIV*  which  shows  the  number  of  advertisers  who  employ   specialists  to  do 
what   the  advertising  agency   is  presumably  equipped  to  do.      Going  further,    in  con- 
sidering this  table,   one  is   struck  by  the  fact   that  the  small  advertiser  is  as 
active  an  employer  of  outside   specialists  as  the  large. 


*  These   percentages  were   secured  after  omitting  from  the  total  number  those  questionnaires  which 
were  undesignated  as  to  sise  of  appropriation. 

'The  apportionment  of  appropriations   by  class   intervals  was   calculated   from  national   advertising 
records  as   follows:     An  analysis  of  the  data  given  in  "An  Analysis  of  285  National  Advertising 
Budgets,    1932-33"   published  by  the  Association  of  National  Advertisers   indicated  that,    for  all 
classes  of  advertisers,  the  average  expenditure  for  magazine  advertising  for  1933  was  20  per 
cent.      Therefore,   by  multiplying  the  figures   given  in  National  Advertising  Records   for  magatine 
expenditures  by  company  by   5  —  since  magazine  appropriations   averaged  20  per  cent  of  the   total 
—  it  was  possible  to  set  up  a  table   of  theoretical  total  advertising  expenditures.      Obviously, 
such  a  table   is  purely  an  estimate  —  yet  the  reasonably  close  correlation  existing  between  it 
and  the  distribution  of  appropriations  taken  from  the  questionnaire  returns   for  the  present 
study  adds  an  additional  bit  of  evidence   corroborative  of  the  presumption  that  the  questionnaire 
returns   constitute  a  truly  representative   sample   of  all  national   advertisers. 

'This  table  and  other  tables  which  are  not  reproduced  or  ccawaented  on  here  appear  in  Fart  IV 
(appendix)   beginning  on  page   177. 

*  See  page  50 .  » 
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The  table  on  the  preceding  page  shows  the  number  of  advertisers,  by  size  of 
appropriation,  who  employ  such  outside  specialists  as  are  listed  in  Table  XIV.   It 
is  interesting  to  note  that  nearly  52  per  cent  of  all  reporting  advertisers  use 
such  specialists.   Based  upon  this  evidence  alone,  it  is  no  wonder  that  40  per  cent 
of  these  reporting^  voice  more  or  less  dissatisfaction  with  the  discount  method,  in 
spite  of  the  fact  that  it  is  the  system  ostensibly  in  use. 

Obviously,  this  emphasizes  the  necessity  for  analysis  and  diagnosis.  The 
conclusion  appears  inescapable  that:  Where  there  Is  so  much  dissatisfaction, 
there  must  be  some  defect  In  the  system  of  advertising  agency  compensation. 

It  has  been  pointed  out  that  the  American  Association  of  Advertising  Agencies 
has  certain  standards  of  agency  practice  under  which  the  duties  and  the  method  of 
compensation  of  the  agency  are  formulated  with  deflnlteness  --  in  a  positive  fash- 
ion on  service  and  in  a  negative  manner  on  compensation.  The  question  comes  to 
mind:  Is  there  evidence  of  the  same  rigidity  in  actual  agency  practice? 

There  is  hardly  a  tabulation  to  be  made  from  the  questionnaire  returns  that 
does  not  show  some  tendency  toward  a  breaking  up  of  the  discount  system.   Even  for 
a  point  on  which  there  has  been,  supposedly,  so  high  a  degree  of  standardization 
as  the  disposition  of  the  cash  discount,  it  appears  that  15.2  per  cent  of  the  re- 
porting advertisers  do  not  receive  the  cash  discount  when  they  earn  it.   It  will 
be  noticed  from  Table  IV  that  the  bulk  of  advertisers  who  do  not  receive  cash  dis- 
counts is  in  the  group  with  the  smaller  appropriations.   (It  is  possible  that  the 
retention  of  the  cash  discount  by  the  agency  is  a  matter  of  agreement  between  ad- 
vertiser and  agency  as  a  means  of  supplementing  a  discount  which  may  be  inadequate 
for  the  service  the  advertiser  needs  from  his  agency.   If  this  supposition  be  true, 
then  the  need  for  an  arrangement  of  compensation  that  does  not  have  to  be  modified 
in  such  makeshift  fashion  is  evident.) 

A  more  striking  evidence  of  dissatisfaction  with  the  system  is  the  fact  that, 
of  the  94  direct  advertisers'  reporting,  57,  or  61  per  cent  of  them,  use  discount 
mediums  —  In  many  cases  buying  at  net  rates.'  Furthermore,  as  reported  in  Table 
XII  on  page  48,  161  advertisers  employing  the  services  of  an  agency  placed  adver- 
tisements direct  in  all  types  of  discount  mediums.   (Many  of  these  purchased  space 
at  net  rates.)  As  one  proceeds  further  with  this  study,  it  becomes  clearer  that 
the  number  of  deviations  from  the  accepted  system  are  highly  significant. 

It  will  be  noticed,  further,  in  Tables  VI  and  VII""  that,  whereas  the  discount 
method  prevails  for  discount  mediums,  nevertheless,  nearly  every  method  of  agency 
compensation  is  used  for  every  type  of  medium.  Although  the  discount  system  of 
agency  payment  is  supposed  to  be  observed,  it  would  seem  that  it  tends  to  break 
down  under  the  pressure  of  changing  conditions.   It  is  equally  interesting  to  ob- 
serve that  the  advertisers  with  small  appropriations  receive  approximately  the 
same  scope  of  service  from  their  agencies  as  do  large  advertisers  in  return  for  a 
payment  which  does  not  exceed  the  regular  discount.^ 


It  has  been  shown  the  agency  is  the  agent  of  the  advertiser,  and  in  legal 
language,  should  be  regarded  as  a  party  of  adverse  interest  to  the  publisher, 
there  any  further  evidence  of  this  fact  as  shown  in  the  questionnaires? 


Is 


Consider,    first,   the   agent   as   a  developer   of  new  advertisers.      Since  the  days 
of  the   first   agencies,    the   argument  has  been  advanced  that    one   of  the   services   for 
which  mediums   ostensibly   allow  an  agency  discount   is   for  the  development    of  new 
advertisers.      Yet  the   statements    of  advertisers   themselves   indicate  that   agencies 
have  had  a  very  small   share   of  the  responsibility  for   starting  new  accounts.      It   is 
true   that   some   bias   against    admitting   obligation  to  an  agency   or   to   space   salesmen 
as   the  original   Impetus   for  advertising  could  be  expected.      It    is  hioman  to  want  to 
monopolize  credit   for  a  seemingly  intelligent   action.     Yet  the  proportion  of  adver- 
tisers who  claim   sole  credit  for  the   idea  of  advertising   is   so  great   that,   discount 
it   as  you  will,   it  is   difficult   to   evade  the  thought  that  advertising  agencies  have 


See  Table  XXVII,   page  212. 

'a  direct  advertiser  is   one  who  deals   directly  with  an  advertising  raedixjin,   that   is    to   say,   he  does 
not  use  an  advertising  agency. 

'See  Table  V,   page  39  and  Table  XVlJ. ,   page   177. 

*For   full   tables   see  pages   181   and   189. 

^See  Table   XV,   page  51. 
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not  had  the  part  claimed  for  them  In  developing  new  advertisers  at  least  In  later 
years.  In  extenuation  of  the  agency  with  respect  to  this  assertion,  it  should  be 
said  that  advertisers  who  have  decided  to  advertise  often  appear  to  be  undecided 
on  that  question  when  seeking  an  agency.  When  an  agent  receives  his  appointment 
from  an  advertiser  who  has  assumed  a  pose  of  indecision  in  early  negotiations,  the 
agent  quite  naturally  comes  to  believe  that  he  has  "sold  that  advertiser  on  adver- 
tising." 

Corroborative  evidence  of  the  conclusion  reached  in  the  preceding  paragraph 
from  Table  VIII  on  page  42  can  be  found  in  the  compilation  of  Table  IX  on  page  44. 

The  questionnaire  on  which  these  conclusions  are  based  was  in  the  hands  of 
advertisers  at  a  time  when  appropriations  were  being  increased.*   Nevertheless, 
it  is  clear  from  the  records  that  agencies  were  taking  a  small  part  in  encouraging 
new  business.   It  will  be  noticed  that  426  advertisers  reported  increasing  solic- 
itations from  agencies,  whereas  438  reported  either  no  change  or  an  actual  de- 
crease. Significant  is  the  fact  that  marked  increasing  activity  of  solicitation 
took  place  for  the  larger  advertisers.  In  percentages,  approximately  50  per  cent 
more  advertisers  of  the  "over-a -million"  classification  reported  increasing  ac- 
tivity than  did  the  under -fifty -thousand  group.   One  is,  therefore,  drawn  to  the 
conclusion  that,  by  and  large,  advertising  agencies  have  not  been  striving  to  de- 
velop new  or  small' advertisers,  but  have  been  vying  with  each  other  to  secure  the 
accounts  of  those  firms  who  have  already  become  large  advertisers.  Agency  effort 
would  appear  to  be  tov/ard  solicitation  of  existing  advertising  dollars  rather 
than  the  development  of  new  dollars  for  advertising. 

Another  service  for  which  agencies  are  supposed  to  be  supported  by  medi\jms 
is  that  of  serving  as  a  credit  cushion.   It  would  appear,  from  Table  X  on  page  45 
that  the  importance  and  extent  of  this  factor  of  agency  cooperation  has  been 
over-estimated.  Approximately  one-third  of  the  advertisers  reporting  Indicate 
that  their  advertising  agencies  advance  money  for  payment  of  advertising  space  or 
time  before  such  advertisers  pay  their  agencies....  There  is  some  reason  to  be- 
lieve that  this  figure  is  high;  in  the  personal  interviews  made  to  verify  the 
representative  character  of  the  mailed  responses,  interviewers  found  a  substantial 
sprinkling  of  advertisers  who  were  under  the  impression  that  agencies  had  to  pay 
for  all  advertising  space  promptly  on  the  use  of  that  space,  and  that,  if  bills 
were  paid  to  the  agency  monthly,. the  agency  of  necessity  had  to  advance  a  con- 
siderable part  of  each  monthly  payment  to  the  publisher  (or  publishers)  before 
the  advertiser* s  check  reached  him.  Without  more  complete  information  as  to  the 
understanding  of  advertisers  as  a  group  concerning  the  terms  under  which  agencies 
purchase  space  for  them,  it  would  be  impossible  to  re-interpret  the  responses  to 
this  question.   But  it  is  safe  to  assume  that  the  response  given  does  not  exag- 
gerate the  service  of  the  agency  as  a  credit  cushion.' 

There  are  few  services  the  agency  can  perform  for  the  advertiser  more  impor- 
tant than  that  of  selecting  mediums,  and,  presumably,  few  for  which  the  advertiser 
needs  the  services  of  his  agency  more.  Nevertheless  Table  XI  on  page  46  shows 
that,  of  825  advertisers  answering  this  question,  only  34  permit  their  agencies 
full  scope  in  the  selection  of  mediums,  and  201,  or  nearly  25  per  cent,  allow 
their  agencies  no  voice  whatsoever.  Although  it  is  impossible  to  tell  whether 
the  agency  or  the  advertiser  had  the  greater  weight  in  selecting  mediums  that  are 
"Jointly  selected,"  the  testimony  indicates  that  the  advertiser  does  not  utilize 
his  agency  to  the  extent  that  the  agency's  facilities  should  justify. 

Moreover,  the  agency  appears  to  be  restricted  insofar  as  making  commitments 
for  space,  and  the  incurring  of  art  and  mechanical  charges,  and  even  the  writing 
of  copy,  are  concerned.  Tables  XIX  and  XX'  show  that  over  95  per  cent  of  the  ad- 
vertisers reporting  require  agencies  to  submit  every  purchase  for  approval,  and 
over  97  per  cent  of  the  advertisers  insist  on  approving  every  piece  of  copy  before 
it  is  used.  Possibly  this  is  a  wholesome  degree  of  caution  on  the  part  of  the 
advertiser,  but  nevertheless,  it  indicates  that  the  agency  is  not  only  the  adver- 
tiser's "agent,"  but  that  he  is  a  very  closely  supervised  "agent." 

Thus  far,  the  evidence  of  the  questionnaires  points  to  the  cramping  influence 
of  the  present  agency -advertiser  relationship.  The  pertinent  question  arises:  Do 
the  returns  indicate  evidence  of  change  —  in  practice  —  in  the  system  to  meet 
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*  National  Advertising  Lineage,  "Advertising  and  Selling,"  June  21,  1934.  page  30. 

»  See  testimony  of  Frank  Brauoher,  Vice  President,  Crowell  Publishing  Co,  (This  testimony,  being 
too  lengthy  for  reproduction  on  this  p&ge  a^  a.  footnote,  is  given  at  the  end  of  this  chapter  on 
page  57,) 

'  See  pages  179  and  180. 
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Changing  conditions?  Yes.  Advertisers  point  to  many  changes.  Probably  the  most 
important  evidence  that  has  been  brought  to  light  Is  revealed  by  Table  XII  on 
page  48.  Here  It  Is  found  that  161,  or  approximately  20  per  cent,  of  those  adver- 
tisers who  employ  advertising  agencies  are  placing  some  part  of  their  advertising 
appropriations  from  their  own  offices  —  not  through  their  agency  ~  with  discount 
mediums.^  True,  a  majority,  79  per  cent,  of  these  advertisers  would  continue  to 
use  agencies  if  they  could  buy  all  space  and  time  at  net  rates.  But  it  can  hardly 
he  said  that  the  agency  is  capitalizing  all  of  its  facilities  when  so  large  a  pro- 
portion of  agency  clients  as  20  per  cent  find  it  desirable  to  do  for  themselves  a 
part  of  the  iob  they  might  have  agencies  do  on  a  basis  which  some  agencies  describe 
as  "no  cost,"  i.e.,  no  cost  to  the  advertiser. 

Table  III  —  already  reproduced  on  page  36  Indicates  that  a  substantial  number 
of  advertisers  of  all  classes  do  not  place  advertisements  in  non-discount  mediums 
through  their  agencies.  There  are  two  possible  explanations  for  this  condition: 
First,  it  may  be  that  many  agencies  will  not  handle  such  placing  except  at  a  price 
that  makes  it  desirable  for  the  advertiser  to  do  the  work  himself;  or,  second,  the 
advertiser  would  prefer  to  do  his  own  placing,  and  uses  an  agency  for  discount 
mediums  purely  because  such  a  course  is  the  line  of  least  resistance. 

Regardless  of  where  the  fault  lies,  it  is  certain  that  advertisers  have  not 
used  their  agencies  to  the  extent  that  agency  facilities  would  warrant.  Table  XIII 
on  page  49  shows  that  only  176  of  the  723  advertisers  reporting  on  this  question 
spent  the  entire  amount  of  their  appropriations  through  the  agencies  they  had  em- 
ployed —  in  other  words,  only  one-quarter  of  the  clients  of  advertising  agencies 
made  full  use  of  agency  facilities. 

This  picture  is  made  more  distinct  by  Table  III  (previously  cited  on  page  36) 
which  showed  that  more  than  50  per  cent  of  the  advertisers  reporting  had  seen  fit 
to  rely  on  specialized  services  —  services  rendered  by  individual  organizations, 
in  almost  every  case,  who  performed  functions  for  which  the  agency  is  theoretical- 
ly qualified  (if  not  actually  equipped  to  do i . 

The  modern  advertising  agency,  with  its  many  departments,  and  its  impressive 
corps  of  research  workers  and  specialists,  should  be  fully  equipped  to  render  a 
complete  advertising  service.  However,  Table  XIV  on  page  50  at  least  shows  a  pre- 
vailing belief,  if  it  does  not  point  to  the  fact,  that  the  major  job  of  the  adver- 
tising agency  is  "placing"  advertisements,  because  so  many  finns  are  going  outside 
of  the  agency  to  employ  professional  specialists. 

It  is  imnossible  to  escape  the  conviction  —  if  we  judge  by  the  evidence  of 
the  questionnaires  —  that  agencies  as  a  whole  have  failed  to  develop  the  impor- 
tant field  of  auxiliary  services.  Table  XV  on  page  51  not  only  catalogues  a  larf.e 
variety  of  methods  of  compensation  for  these  important  auxiliary  services,  but 
suggests  that  agencies  have  not  become  necessary  to  advertisers  for  these  services. 
It  is  Interesting  to  notice  that  even  the  large  accounts,  which  traditionally  are 
supposed  to  secure  many  free  services  to  make  up  for  suj?plu3  discounts,  receive 
relatively  little  "no  charge"  service. 

Advertising  agencies  perform,  or  could  perform,  a  service  of  which  advertisers 
stand  in  vital  need.  Table  XVI  on  page  52  bears  witness  to  the  fact  and  offers 
food  for  thought  for  publishers  in  particular,  A  substantial  majority  of  adver- 
tisers would  continue  using  agencies  if  they  were  able  to  buy  space  at  net  rates, 
and  nearly  65  per  cent  of  them  would,  they  report,  continue  to  use  advertising 
agencies  as  much  as  they  do  now.   But  sill  the  important  evidence  tends  to  show 
that  they  do  not  now  use  agencies  to  the  extent  of  their  needs  or  to  the  extent 
of  agency  facilities. 

If  so  many  advertisers  do  not  use  agencies  to  the  extent  of  their  needs,  or 
to  the  extent  of  agency  facilities,  if  they  Bve   forced  to  do  a  substantial  portion 
of  their  advertising  without  benefit  of  their  agencies'  advice  or  cooperation,  and 
if  they  are  forced  to  rely  on  a  legion  of  experts  and  counsellors  whose  work  du- 
plicates many  agency  functions,  then  it  stands  to  reason  that  some  part  of  the  sys- 
tem is  not  operating  efficiently.   It  has  been  indicated  that  the  theoretical 
rigidity  of  the  agency  compensation  "system"  is  going  through  a  process  of  change 
as  revealed  by  tabulation  after  tabulation*   But  apparently  it  is  only  a  small 
group  of  adventurous  firms  that  have  had  the  courage  to  make  arrangements  contrary 


*0b8eiTre  well  the  words  "discount  mediums."   These  words  mean  that  such  advertisers,  even  though 
they  may  be  required  to  pay  the  gross  rate  to  the  discount  medium  -  that  is  to  say,  the  rate  that 
is  higher  than  the  rate  for  an  agenoy  -  and  even  though  they  have  an  agency,  still  prefer  to  deal 
directly  with  such  mediums. 
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Table  XIII 


BREAKDOWN    OF  APPROPRIATIONS  TO    PERCENTAGE   SPENT   DIRECT   AND  THROUGH  AGENCY 


Under 
$50,000 


$50,000 
to 

$99,999 


$100,000 

to 
$249,999 


$250,000 

to 
$499,999 


0.1   -   9»95^  OF  APPROPRIATION  SPENT   DIRECT 

^^ 28      — 13  Hi: 


7.8 


9.< 


15.9 


10  -  19.9^  OF  APPROPRIATION  SPENT  DIRECT 


57 
10.3 


12 

8.8 


7 
7.0 


20   -   29.9^  OF  APPROPRIATION   SPENT   DIRECT 


IU.5 


10.5 


12 
11.9 


?o  -  59 


OF  APPROPRIATION  SPENT  DIRECT 

T 


7^ 
4.7 


2.9 


7.9 


ij.0  -  li9.9^  OF  APPROPRIATION  SPENT  DIRECT 


35 


10 

7.14. 


IT 
15.8 


50   -   59.95^  OF  APPROPRIATION  SPENT   DIRECT 
,^k  .11 -T^ 


6.7 


8.1 


16, 


60   -   69.9^  OF  APPROPRIATION   SPENT   DIRECT 


5.6 


12" 

8.8 


T 
6.0 


70  -  79.9^  OF  APPROPRIATION  SPENT  DIRECT 
1 16  5 —5 


I1.5 


5.7 


U.9 


80   -   89.9^   OF   APPROPRIATION   SPENT  DIRECT 


9 
2.5 


5 
3.7 


k.l 


90  -  100  %   OF  APPROPRIATION  SPENT  DIRECT 
57       "12        5 

8.8 


7.5 


5.0 


8.5 

8 
13.5 


9 
15.1 


8.1 


8j 


8 
13.3 


6.^ 


1 
1.7 

2 

3.3 


3 

5.0 


$500,000 

to 
$999,999 


16 


i 


2 
8.3 

8 
53.5 


1 
4.2 


1 

1;.2 


2 

8.3 


1 
4.2 


1 
4.2 


$1,000,000 

and 
Over 


NONE  SPENT  DIRECT  THEREFORE  ALL  OR  100^  SPENT  THROUGH  AGENCY 


TI2" 
31.  J+ 


NUMBER  ANSWERING 

358 


(100%) 


3H 
27.9 


156 

(100%) 


7.9 


101 
(lOOjg) 


16.7 


60 

(100^) 


16.7 


(100^) 


5 
17.2 


2 

6.9 


5 

17.2 


15.9 
13.8 


1 

3.5 


2 
6.9 


2 
6.9 


2 
6.9 


2 

6.9 


(1005^) 


Undes- 
ignated 


3 
20.0 


26.7 


2 
13.3 


1 
6.7 


0 


1 
6.7 


2 
13.3 

2 

15.3 


(100 


Total 


69 

9.5 


71 

9.8 


104 


I4JL 
5.7 


52 
7.2 


64 
8.9 


>5 
6.2 


4.1 


22 

3.0 


^"fi 


176 

24.4 


(lOOJ^) 


This  table  represents  the  answers  to  Question  VII, 
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to  the  tradition  of  the  "system."  If  one  is  to  Judge  by  the  evidence  In  hand,  be- 
fore the  advertising  agency  can  prosper  in  proportion  to  its  opportunity,  it  must 
find  some  method  of  msUcing  its  services  more  readily  available  to  advertisers,  and 
of  inducing  the  advertiser  confidently  to  utilize  its  services  to  the  limit. 

The  analysis  of  statements  of  current  advertisers  points  to  one  definite  con- 
clusion: Advertising  agency  compensation  under  the  discount  system,  is,  except  for 
those  firms  that  have  broken  with  tradition,  too  rigid  to  permit  full  use  of  agency 
service  without  expenditure  of  considerable  energy  by  the  advertiser,  in  many  in- 
stances, in  getting  it,  and  too  open  to  the  charge  of  bias  to  allow  advertisers  to 
place  implicit  reliance  on  advertising  agency  counsel.  As  a  means  of  checking  and 
verifying  these  conclusions,  and  of  extending  the  investigation  into  the  experi- 
ence of  several  years,  an  analysis  was  made  of  the  record  of  advertising  accounts, 
as  reflected  in  the  "Standard  Advertising  Register."  The  April  issue  of  each  year 
was  chosen  as  being  an  issue  which  would  present  the  advertiser -agency  relation- 
ships after  all  first -of -the -year  changes  were  made.  Data  on  nine  points  were 
gathered: 


(1) 
(2) 

(3) 

(4) 
(5) 
(6) 
(7) 
(8) 

(9) 


The  number  of  advertisers  changing  agencies  each  year 

The  number  of  advertisers  changing  from  agency  to  direct 

placement 

The  number  of  advertisers  changing  from  direct  status  to 

agency  representation 

The  number  of  new  advertisers 

mortalities  among  advertisers 

direct  advertisers  each  year 

agency  advertisers  each  year 


The 
The 
The 
The 


number 
number 
number 
number 


of 
of 
of 
of 


mergers,  temporary  discontinuances,  and 


resumptions 

The  total  number  of  advertisers  (excluding  publishers 

and  advertising  agencies)  each  year. 


Three  points  must  be  explained  before  the  table  will  be  clear.   In  the  first 
place,  the  changes  in  agency  are  reported  as  of  one  month  of  each  year,  so  that 
those  firms  which  made  changes  more  than  once  in  a  single  year  would  be  reported 
as  making  a  single  change.   In  the  second  place,  no  advertiser  was  counted  as  a 
mortality  unless  he  discontinued  advertising  and  failed  to  resume  advertising  at 
any  time  during  the  nine  year  period.   In  other  words,  if  an  advertiser  dropped 
his  advertising  in  1927,  but  resumed  it  in  1933,  he  would  not  have  been  counted  as 
a  mortality.   In  the  third  place,  when  mergers  occurred,  the  merged  concerns  were 
not  counted  as  mortalities. 

The  summ£U?y  table  showing  the  data  secured  follows: 

Base  Year 

1924   1925   1926   1927   1928   1929   1930 

Total  Number  of  Direct  Advertisers 

1618    1780    1832    1933    1421    1585    1664 
Total  Number  of  Agency  Advertisers 

5246   5717   5740   6216   6206   6415   6447 
Number  of  Mergers,  Temporary  Discontinuances,  and  Resiimptions 

-29    -68    -35   -105     15     22 
Total  Number  of  Advertisers 

6864   7497   7572   8149   7627   8000   8111 
Number  of  Advertisers  Changing  Their  Agencies 

807     784     763     788     957     992 
Number  of  Advertisers  Changing  Prom  Agency  to  Direct  Placement 

428    461    400    274    425    514 
Number  of  Advertisers  Changing  Prom  Direct  to  Agency  Placement 

215    267    276    258    235    272 
Net  Increase  in  Direct  Advertisers  Prom  Agency  Changes 

213    194    124     16    190    242 
Number  of  New  Advertisers 

1428    978   1403   1777   1148   1000 
Number  of  Mortalities 

766    835    791   2194    790    911 
Net  New  Advertisers 

662    143    612    -417    358     89 


1931 

1932 

1933 

1891 

2007 

2380 

6675 

6200 

6286 

-6 

-27 

36 

8566 

8207 

8666 

976 

1039 

962 

534 

594 

628 

256 

266 

229 

278 

328 

399 

1334 

713 

1168 

873 

1045 

745 

461 

-332 

423 

If 


62 
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Ihero  Is  a  surprisingly  large  number  of  observations  that  can  be  drawn  from 
these  figures.   Prom  the  point  of  view  of  the  present  study,  however,  interest 
should  be  centered  only  in  uncovering  confirmations  or  contradictions  of  previous 
conclusions. 

The  outstanding  fact  presented  by  this  table  is  that,  particularly  since  1928, 
the  number  of  advertisers  doing  lousiness  with  mediums  through  advertising  agencies 
is  decreasing  in  relative  importance,  whereas  the  group  of  direct  advertisers  is 
increasing.   The  relationship  of  (1)  advertisers  changing  from  direct  placement  to 
the  use  of  agencies  to  (2)  the  group  of  agency  users  who  change  to  direct  placing, 
stated  in  annual  percentages,  is  as  follows: 

1925   1926   1927   1928   1929   1950   1951   1952   1955 

50.2   57.9   69.0   94.2   55.2   52.9   47.9   44.8   56.5 

In  other  words,  since  1928,  an  increasingly  large  group  of  advertisers  have  been 
dropping  their  agency  connections.  This  is  clarified  by  the  following  series  of 
percentages,  showing  the  ratio  of  direct  advertisers  to  the  total  number  of  adver- 
tisers for  each  year: 

1924    1925    1926    1927    1928    1929    1950   1931    1932    1933 

23.6   23.7   24.2   23.7   18.6   19.8   20.5   22.1   24.5   27.5 

Until  1928,    the  percentage  of  advertisers   placing  direct  remained  more  or  less 
constant,    and  after    1928    —  which  was    apparently  the  best   year   for   advertising 
agencies   according  to  the  ratio  of  accounts  handled,   the  ratio  of  direct   adver- 
tisers has   been  growing  rapidly. 

The  following  table  compares  the   percentage   of  mortality  among  direct   adver- 
tisers  and   among  agency  users: 

1925     1926     1927     1928     1929     1950     1951     1952     1955 

Mortalities   among  direct 

advertisers^ 61       142  23        528  26       163  51        212  26 

Percentage  to   total  num- 
ber of  direct   adver- 
tisers'        3.2        8.0        1.3      27.3        1.8     10.3        3.1      11.2        1.3 

Mortalities  among  users 

of  agencies  1 715       693       758     1566       764       748       822       835        719 

Percentage  to  total  num- 
ber of  agency  users «    .  15.6     12.1     15.2     25.2     12.5     11.7     12.8     12.5     11.6 

Turning  this   series    Into  a  single   average,    it   is   found  that  the  annual   average 
mortality  for  direct  advertisers  is  7.5  per  cent,   whereas  the  average  annual  mor- 
tality for  agency  users   is   15.8  per  cent.     The  agency  record,   according  to  these 
percentages,   presents  nearly  twice  as  high  a  death-rate  among  clients  as  direct 
advertisers  suffer. 

The  reason  for  this  situation  may  well  lie  in  the  fact  that  the  direct  adver- 
tiser is  more  responsive  to  changing  business  conditions  than  is  the  agency-guided 
advertiser. 

It   is   obvious    from  the  chart   on  page  55   that  the  direct  advertiser  quit  ad- 
vertising in  1928,    just  before  the   impending  depression,   in  great  numbers  and  that 
he  is  returning  in  great  numbers  since  1932. 


*To  find  the  number  of  mortalities  of  direct  and  agency  advertisers  the  net  increase  in  direct  ad- 
vertisers   from  agency  changes    for  each  year  was  added   to  the  total  number  of  direct  advertisers 
of  the  previous  year.     The  resulting  number  should  have  equalled  the  number  of  direct  advertisers 
for  the    current  year,    provided  there  were  no  mortalities    or  new  direct  advertisers.      However,    in 
every  case  the  resulting  number  was  larger  than  the  number  for  the  current  year.     Therefore  the 
difference  represented  the  number  of  mortalities  among  direct  advertisers   for  the  year.     This  dif- 
ference was   then  subtracted   from  the  number  of  total  mortalities   to   give  the  number  of  mortalities 
among  agency  advertisers. 

^ These  percentages    represent  the  percentage  to  the  totals   of  each  previous  year, 

54 


i: 


X 

s 

S9 

5 

g 

o 
o 

< 

rH 

« 

■ 

H 

o 

-«*< 

w 

CM 

s 

a 
S 


©o 
o  to 

© 

P4 


*v 

\ 
1 

\^ 

\ 
\ 

\ 

^v^ 

\ 

1 

^v 

^^' 

>; 

v 

/ 

Y 

T 

^ 

/' 

^ 

/ 

\ 

K 

\ 

•     \ 

V 

1   ^ 

\ 

\ 

1 

\ 

^v 

1 

\ 

1 
1 

\ 

1 

^ 

1 

\ 

\ 

\ 

\ 
\ 

\ 

% 
1 

\^ 

\  \ 

^ 

^ 

'       / 

^^x^ 

/  / 

.^^'^'^ 

I    / 

^^^^ 

\  ^ 

03          0) 

Y^ 

09          ^          ^ 
Fi          ©          © 

1 

11 

tlse 

rtis 
rtls 

i; 

s^     ©     © 
©     >     > 

ii 

I 

>     -d     tJ 

11 II 

^     <     < 

Ut 

< 

\\ 

H         O        O 

\ 

OSJ          ©         fi 
43          Ph         © 

H         VA 

1 

1 

• 

1 

o 

H 


O 

to 


O 
01 


o 
o 


8 


to 

lO 
H 


to 


H 

to 


O 

to 

H 


CVJ 
rH 


CO 
03 

Oi 


(M 
rH 


CVJ 
Oi 


Oi 
H 


CM 


O 

CO 


55 


i 


Another  set  of  comparisons  presents  a  somewhat  fuller  basis  for  the  drawing 
of  conclusions:   The  indices  of  (1)  the  total  number  of  advertisers,  (2)  the  total 
number  of  advertisers  using  agencies,  and  (3)  the  total  niamber  of  direct  adver- 
tisers.  In  each  series,  the  number  for  the  y^ar  1924  is  taken  as  100  per  cent. 

1924   1925   1926  1927   1928   1929  1950   1951   1952   1955 


Total  number  of 
advertisers 

Number  of  agency 
users 

Number  of  direct 
advertisers 


100.0  109.0  110.0  118.5  111.0  116.4  118.0  126.0  119.5  126.0 
100.0  108.9  109.4  118.5  118.3  122.3  122.9  125.3  118.2  119.8 
100.0  110.0   113.0  119.5      88.0      99.0  103.0  117.0  124.0  147.0 


The  foregoing  information  is  presented  in  chart  form  on  page  55. 

Prom  this  chart  and  the  tabulation  on  which  it  is  based,  one  again  sees  a 
picture  of  the  relative  loss  of  position  of  the  advertising  agency  in  comparison 
with  the  number  of  direct  advertisers  after  1928. 

Prom  the  foregoing  evidence,  not  only  does  it  appear  that  the  agencies  have 
not  been  important  factors  in  increasing  the  number  of  new  advertisers  since  1928; 
but  there  is  an  unusual  mortality  found  among  the  accounts  that  have  come  to  them 
or  that  they  have  developed.   (By  mortality,  it  should  be  repeated,  is  meant  an 
advertiser  who  disappeared  from  the  record  and  failed  to  reappear  on  the  scene  as 
an  advertiser  during  these  nine  years.) 

In  the  nine  year  period  covered  by  the  data  on  hand,  10,949  new  advertisers 
made  their  appearance  on  agency  lists.   Of  this  group,  at  the  end  of  the  period 
there  had  been  a  mortality  of  8950,  or  81.75  per  cent.  That  this  large  number  of 
mortalities  has  not  been  due  to  general  business  conditions  is  clearly  evidenced 
by  the  fact  that  the  percentage  of  agency  mortalities  to  total  agency  accounts  has 
been  practically  constant  throughout  the  period  of  the  study,  except  for  the  year 

1928  in  spite  of  the  highly  shifting  economic  scene  throughout  the  nine  year 

period. 

What  general  conclusions  can  be  drawn  from  the  information  obtained  in  this 
check-up  study  covering  a  nine  year  period  of  agency  history? 

From  the  evidence  it  would  seem  that  advertising  agencies  have  not  played  as 
active  a  part,  especially  since  1928,  as  might  generally  be  expected  in  developing 
new  advertisers. 

If  one  cared  to  take  the  viewpoint,  the  conclusion  might  be  drawn  that  the  ad- 
vertiser's chances  of  survival,  as  an  advertiser,  do  not  rest  upon  agency  counsel. 

It  might  be  inferred  that  advertising  agency  service,  as  generally  Interpret- 
ed, is  becoming  less  well  adapted  to  the  needs  of  present  day  business  firms,  since 
the  trend  toward  direct  advertising  seems  to  have  been  established. 


■{:-  •;:•  ^-   -w-  Vr 


The  convergence  of  two  lines  of  analysis  has  been  presented:   the  testimony 
of  advertisers,  and  the  evidence  of  the  record.   Both  indicate  a  weakening  of  the 
position  of  the  advertising  agency,  and  an  increasing  tendency  for  the  business 
house  to  deal  directly  with  mediums.  They  also  indicate  an  Increasing  use  of 
sales  ard  advertising  specialists  who  are  In  competition  with  advertising  agencies. 
They  do  tMs  despite  the  very  obvious  conclusion  that  —  with  the  growth  of  com- 
petition between  duplicate  products  and  the  increasing  complexities  of  business  -- 
business  men  who  are  not  experts  in  marketing  and  advertising  should  feel  a  great- 
er rather  than  a  lesser  need  of  the  services  that  an  advertising  agency  should  be 
able  to  offer. 

If  advertising  agencies  are  equipped  to  serve  business,  and  if  the  need  for 
such  service  is  increasing,  then  one  cannot  escape  the  conclusion  that  agency  ser- 
vice is  used  as  Incompletely  as  it  is  because  the  terms  on  which  it  is  offered  are 
not  satisfactory  to  the  business  men  who  would  otherwise  use  it. 
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Note:   It  is  set  forth  In  this  study  that  money  which  flows  to  the  agent  from  the 

advertiser  specifically  for  space  used  by  the  advertiser  is  held  by  the  agent 

in  the  capacity  of  trustee.   A  proper  understanding  of  that  fact,  of  course, 
wipes  away  all  claims  an  agent  may  make  with  respect  to  his  usefulness  as  a 
reducer  of  credit  risks.   (Bad  risks  which  the  agent  takes  on  and  for  which 
he  himself  advances  money  and  for  which  service  he  may  demand  some  specula- 
tive return  from  the  advertiser  is  another  story.)   That  publishers  appreci- 
ate this  fact  is  to  be  found  in  the  court  testimony  of  a  lon^r  experienced  and 
hlphly  respected  publisher,  Frank  Braucher,  Vice  President  of  the  Crowell 
Publishing  Company.   His  testimony,  given  in  the  Federal  Income  Tax  case  of 
Fuller  &  Smith  va.  Routzahn  (23  Fed.  (2nd  Series)  959)  in  the  Federal  Dis- 
trict Court  at  Cleveland,  under  direct  and  redirect  examination  by  Newton  D. 
Baker,  counsel  for  Fuller  &  Smith,  not  only  covered  this  point  of  credit,  but 
a  number  of  other  matters.   It  is  therefore  repeated  here  at  considerable 
length  under  headings  which  have  been  inserted. 

Who  Does  The  Agency  Work  For?   Under  direct  examination,  Mr.  Braucher  when^^ 
asked  to  describe  an  advertising  agency  from  "the  publisher's  point  of  view 
made  these  statements: 

Q.  Will  you  describe  to  the  Court  from  the  publisher's  point 
of  view  what  an  advertising  agency  is? 

A.  I  regard  an  advertising  agency  as  an  organization  built  up 
to  serve  the  interests  of  the  manufacturer  who  advertises, 
advising  him  in  matters  of  marketing  his  products  through 
the  assistance  of  advertising,  studying  markets,  and  mak- 
ing the  plans,  which,  with  the  using  of  advertising,  will 
make  the  manufacturer  a  greater  profit  on  the  sale  of  his 
goods  or  sell  more  goods. 

Is  The  Advertiser's  Success  Paramount? 


A. 


Why,  from  the  publisher's  point  of  view,  is  it  important, 
if  it  be  important,  that  the  advertisements  of  advertisers 
be  well  constructed  and  successful  in  their  outcome? 
Well,  from  our  viewpoint,  if  the  advertising  Is  successful 
and  well  constructed,  based  upon  a  knowledge  of  the  adver- 
tiser's business  and  what  he  is  trying  to  do,  the  advertis- 
ing becomeG  permanent;  our  advertising  automatically  renev/s 
itself  and  the  amount  of  advertising  increases.... 

Do  Agencies  Buy  Space?  Here  is  Mr.  Braucher' s  answer: 

Q,  Do  you  sell  space  to  different  agencies? 

A.   Only  for  advertisers,  not  direct  to  the  advertising 

agency,  no. 
Q.   Do  you  sell  to  advertising  agencies  vjhat  is  known  as 

white  space? 

q!  Meaning  by  that  space  which  is  at  their  disposal  to  be 

used  as  they  may  see  fit  to  place  it? 
A.   No. 

Do  Agencies  Sell  Space? 


Q. 


A. 


Q. 


A. 


Do  you,  to  use  your  case,  although  I  regard  it  as  typical, 
—  do  you  have  solicitors  and  agents  representing  you 
seeking  to  procure  advertising? 

Yes,  we  have  sixty -five  or  seventy  of  them.  They  are  con- 
tinually calling  on  advertisers  and  agents  trying  to 
demonstrate  to  them  the  value  of  our  magazines  as  adver- 
tising media  for  the  particular  pui-pose  the  advertiser  is 
trying  to  accomplish. 

Do  you  regard  recognized  advertising  agencies  as  in  any 
sense  space  agents  for  yoxir  men  on  Mvhom  you  rely  to  sell 
space  in  your  magazines? 
No. 


Agency  Finance  and  "Recognition" 


Q. 


....   In  1917,  '18  and  '19,....  to  what  extent  was  the 
financial  ability  or  standing  of  an  advertising  agency 
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considered  In  the  matter  of  recognition? 
A.   Practically  to  no  extent. 
Q.  What  are  the  qualifications  of  advertising  agencies  upon 

which  recognition  is  based? 
A.  Ability  to  plan,  prepare  space,  advertising  copy;  ability 

to  investigate  and  determine  for  the  manufacturer  what  is 

the  best  form  or  kind  of  advertising  for  his  particular 

business. 

What  Is  The  Importance  of  an  Agency *s  Financial  Condition? 

Q.  To  what  extent  is  the  financial  stability  of  an  adver- 
tising agency  of  Importance  to  the  publisher? 

A.  Only  to  the  extent  that  he  will  be  able  to  finance  his 
own  operations,  pay  his  office  rent,  and  pay  the  people 
whom  he  employs.   It  is  important  to  us  that  he  have 
enough  money  to  conduct  his  operations  in  order  that 
there  will  be  no  reason  for  him  not  passing  on  to  us  the 
money  which  he  collects  from  the  advertiser  for  the 
space  which  we  run. 

Q,  That  leads  then  to  this  question:  How  does  the  pay  for 
advertising  come  to  you? 

A.  The  advertising  is  ordered  from  us  by  the  foreign  agent, 
the  foreign  advertiser.  We  bill  the  agency  for  the 
space  named,  the  amount  of  space  that  is  run,  and  the 
amount  of  money  owing  to  us, 

Q.  Then  what  happens? 

A.  Then  if  the  bill  is  paid  —  if  we  receive  our  money  by  a 
certain  date,  we  allow  a  discount,  a  cash  discount.  This 
cash  discount  is  allowed  to  the  advertising  agent  in 
order  that  he  might  allow  it  to  the  advertiser,  in  order 
that  the  advertiser's  money  will  be  in  the  agent's  hands 
in  time  to  pay  us  by  our  discount  day. 

Q,  The  Court  will  probably  be  interested,  Mr.  Braucher,  to 
know  to  what  extent  this  method  of  collecting  the  pay  for 
advertising  has,  in  fact,  been  successful.  To  what  ex- 
tent have  the  magazines  that  you  operate  had  losses? 

A.  Well,  in  the  last  five  years  our  loss  has  mounted  to  two 
hundredths  of  one  per  cent.  I  think  $19,000  upon  about  a 
volume  of  sixty-five  million. 
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Chapter  VII 
AN  ANALYSIS  OF  Tm   ADVERTISING  AGENCY  COMPENSATION  PROBLEM 


Three  observatl 
study:   First,  that 
tislng  agencies  are 
of  agency  facilities 
est  bar  to  a  full  us 
by  which  advertisers 
veloped  which  tends 
which,  unless  correc 
advertising  service 
vices. 


ons  stand  out  as  unmistakable  in  the  preceding  chapters  of  this 
advertisers  have  a  vital  need  for  the  services  that  many  adver- 
equlpped  to  render;  second,  that  they  are  availing  themselves 

to  a  constantly  decreasing  extent;  and  third,  that  the  great- 
e  of  agency  service  by  advertisers  seems  to  lie  in  the  method 

are  supposed  to  pay  agencies.   Clearly,  a  situation  has  de- 
to  jeopardize  the  advertising  agency  as  an  Institution,  and 
ted,  will  enco\irage  advertisers  to  find  alternate  sources  of 
or  to  develop  their  own  facilities  for  performing  these  ser- 


The  starting  point  of  any  analysis  of  this  three-fold  difficulty  must  be  the 
assumption  that  advertiser,  agent,  and  publisher  are  mutually  and  reciprocally  de- 
pendent. 

F\mdamen tally,  the  advertiser  is  interested  in  marketing  his  product  —  and 
in  marketing  it  as  extensively  and  as  cheaply  as  he  can.   He  wants  to  secure  the 
greatest  possible  hold  on  his  market  with  the  smallest  possible  expendltxire.   He 
uses  advertising  as  one  of  the  means  of  facilitating  his  marketing.   And  because 
advertising  has  been  found  effective  as  one  of  the  steps  in  the  marketing  process, 
the  advertiser  (particularly  when  in  competition  with  other  manufactxirers  who  ad- 
vertise) has  to  depend  on  publishers  and  on  proprietors  of  other  mediums.   They 
constitute  his  contact  with  the  individuals  who  makeup  his  market. 

Moreover,  each  publisher  and  radio  station  operator,  as  well  as  operators  of 
car  card  facilities,  outdoor  posters,  etc.,  has  a  monopoly  of  contact  with  certain 
groups  of  buyers.   Because  of  editorial  content,  particular  location,  or  particular 
timing,  each  can  offer  the  advertiser  contact  with  customers  —  often  by  class 
groups,  and  in  numbers  ranging  from  small,  highly  selected  classes,  to  many  mil- 
lions of  unselected  purchasers.   If  the  advertiser  would  reach  these  people,  he  has 
no  choice  but  to  rely  on  the  publisher. 

The  advertiser  is  just  as  important  to  the  publisher.   Typically,  publications 
are  operated  for  profit  —  a  profit,  incidentally,  chat  depends  chiefly  on  adver- 
tising revenues.   But  the  way  of  secxiring  these  revenues  is  by  offering  a  particu- 
lar type  of  audience  to  the  advertiser  for  advertising.   Fundamentally,  then,  the 
publisher  must  rely  on  editorial  content  (or,  in  the  case  of  other  medivois  such  as 
outdoor  posters  or  car  cards,  its  equivalent  in  location  or  mechanical  facilities) 
to  secure  circulation  to  attract  advertising.   His  fimction  is  to  supply  groups  of 
individuals  of  varying  degrees  of  homogeneity  with  amusement  or  Instruction.  A 
publisher  who  does  not  perform  this  fvinction  soon  loses  circulation  so  rapidly  as 
to  be  of  no  interest  to  advertisers.  With  the  development  of  advertising,  the 
publisher  has  had  a  by-product  to  sell.   Since  advertising  space  is  produced  under 
joint  cost  with  the  editorial  pages  of  each  publication,^  there  has  been  no  ascer- 
tainable total  cost  to  the  publisher  on  which  to  base  prices  for  advertising  space, 
so  that  the  publisher  has  been  forced  to  set  rates  with  one  eye  on  what  the  traffic 
will  bear,  and  with  the  other  on  what  his  own  competitors  are  charging. 

There  5s,  moreover,  a  large  ntunber  of  mediums  and  the  advertiser  must  find 
the  most  economical  method  of  selecting  those  mediums  which  are  best  suited  to  his 
needs.   Obviously,  by  cooperating  with  others  desiring  the  same  service,  the  in- 
dividual advertiser  can  enjoy  the  benefits  accruing  from  a  single  overhead  bvirden. 
The  advertising  agency  offers  this  very  economy,  for  it  is  "a  cooperative  organiza- 
tion created  to  serve  more  than  one  advertiser."   It  can,  therefore,  select  medixims 
and  place  advertisements  for  a  number  of  advertisers  more  cheaply  than  can  individ- 
ual advertisers  for  themselves.   This,  then,  is  the  primary  function  of  the  adver- 
tising agency  and  a  valid  justification  for  its  existence. 

It  is  evident  that  these  three  —  advertiser,  publisher,  and  agent  —  have 
interests  in  common,  and  that  the  welfare  of  publisher  and  agent  is  directly  de- 
pendent on  the  advertiser's  success  in  using  advertising.  What  harms  the  adver- 
tiser must,  inevitably,  inj\ire  the  other  two. 


*  In  the  oa«e  of  car  cards,  outdoor  posters,  and  other  standardized  mediums,  franchises,  leases, 
eto.,  supply  the  necessary  element  which  prevents  rates  from  being  affected  only  by  costs. 
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It  Is  the  rigidity  —  the  hard-and-fastness  —  of  the  discount  system,  with 
its  rate  set  according  to  1918  agency  costs,  which  restricts  the  present-day  agency 
in  its  usefulness  to  its  clients.   And  it  is  the  organized  endeavor  to  make  adher- 
ence to  this  minimum  price-fixing  device  a  matter  of  ethics  which  is  forcing  adver- 
tisers to  find  or  to  develop  facilities  to  do  what  agencies  should  be  qualified  and 
eager  to  do. 


Since  the  days  of  space  brokerage  advertising  has  extended  its  ramifications 
and  increased  its  "tools"  many  times.   Car  cards,  lighted  posters,  and  radio,  for 
example,  have  come  into  existence  since  those  days.   It  should  seem  obvious  that  a 
basis  of  compensation  which  might  have  served  the  purpose  for  the  space  brokerage 
of  yesteryear  could  hardly  be  expected  to  be  adequate  for  today's  broader  and  more 
highly  complex  field,  comprising  so  many  subsequently  developed  mediiims. 

Not  only  has  the  field  of  advertising  developed  beyond  the  horizons  of  even 
the  most  far-seeing  of  its  early  pioneers,  but  the  needs  of  advertisers  have  them- 
selves likewise  developed  and  changed  most  spectacularly. 

The  sharpness  with  which  competition  is  focused  on  the  marketing  process  makes 
it  necessary  for  present-day  manufacturers  to  increase  the  efficiency  of  every 
phase  of  their  sales  programs,  and  to  see  that  there  is  complete  coordination  of 
the  whole.   Moreover,  the  different  situations  that  mantifacturers  have  to  face 
prevents  any  standardized  treatment.   The  key-log  to  the  distribution  jam  for  one 
manufacturer  may  be  dealer  neglect,  for  another  may  be  substitution,  and  for  anoth- 
er may  be  servicing  the  product  after  it  reaches  the  hands  of  the  cons\aner. 

There  is  no  longer  a  standard  marketing  pattern  for  products  going  to  the  same 
market.   Each  manufacturer  has  an  individual  problem  —  a  problem  to  be  solved  by  a 
successful  combination  of  his  particular  sales  factors.   The  manvifacturer  needs 
some  competent  functionary  upon  whom  he  can  rely  for  advice,  and  whose  advice  will 
not  be  influenced  by  such  questions  as  relative  amounts  of  money  to  be  obtained  ac- 
cording to  mediums  used.   He  needs  a  marketing  counselor  who  can  and  will  —  after 
an  honest  and  thorough  analysis  of  the  individual  situation  --  place  greatest 
stress  on  the  medium  of  greatest  value  to  the  advertiser. 

These  greater  and  more  fundamental  responsibilities  the  agency,  considered  by 
and  large,  appears  not  to  have  undertaken.   Agencies  which  do  render  a  complete  and 
comprehensive  service  to  clients,  conducting  market  surveys,  trade  and  consvuner  in- 
vestigations and  measuring  advertising  effectiveness  and  the  like,  are  not  the  rule 
when  the  agency  field  is  considered  in  its  entirety. 

It  would  appear  that  such  efforts  are  not  widespread  in  the  entire  field  only 
because  of  fear  on  the  part  of  many  agents  that  they  will  not  be  paid  adequately 
for  thorough  and  comprehensive  service.   This  fear  arises  from  their  inability  to 
discover  how  they  can  apply  the  discoiint  system  to  each  and  every  situation.   As  a 
specific  example  consider  the  agent's  action  with  respect  to  radio  talent.   When 
it  became  evident  that  radio  advertising  meant  showmemship  it  also  became  evident 
that  the  quality  of  talent  employed  was  of  paramount  importance.   Searching  for  and 
training  talent  in  many  cases  is  no  easy  job.   Agents  naturally  wanted  to  be  com- 
pensated for  such  work.   A  percentage  arrangement — 15  per  cent  on  the  cost  —  was 
the  first  idea.   But  this  idea  had  its  difficulties.   It  put  the  agent  in  the  high- 
ly difficult  position  of  being  a  negotiator  whose  own  income  for  serving  as  a  nego- 
tiator increased  as  the  price  of  talent  Increased.  An  unethical  practice  of  two 
prices  —  a  secret  one  between  talent  and  agent  and  another  one  between  agent  and 
advertiser  --  arose  in  some  quarters.   In  an  endeavor  to  remove  or  appear  to  re- 
move the  agent  from  the  position  of  price  negotiator  on  talent  and  to  appear  to  put 
the  discount  system  into  full  effect,  some  one  conceived  the  idea  of  having  all 
talent  purchased  through  radio  stations,  and  radio  stations  only  with  a  net  price 
for  agents  and  a  gross  price  to  advertisers.   The  plan  didn't  work.   The  show  busi- 
ness with  its  managers  and  agents  of  talent  had  been  too  long  established  to  allow 
a  newcomer  to  come  between  it  and  Its  ultimate  market  --  the  advertiser  and  his  ad- 
vertising agent.   Furthennore,  advertisers,  through  the  Association  of  National  Ad- 
vertisers, opposed  it.^  Today,  as  indicated  in  Chapter  VI,  advertisers  are  working 

A  resolution  unanimously  passed  by  the  Association  of  National  Advertisers  at  a  meeting  hold  on 
April  29,  1931,  reads: 

"TVhereas ,  certain  groups  of  advertising  agents  and  radio  interests  have  ex- 
pressed the  opinion  that  purveyors  of  radio  talent  should  sell  talent  at  a 
price  which  would  automatically  include  15  per  cent  commission  for  advertis- 
ing agents  —  which  commission  would  be  in  addition  to  the  commission  of  15 
per  cent  allowed  by  broadcasting  stations  to  advertising  agents  for  the  time 
purchased,  and  (continued  on  next  page) 
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out  payment  arrangements  with  agents, 
tory  to* agent  and  advertisers. 


for  talent  work,  that  are  mutually  satisfac- 


Thls  Interesting  example  of  an  unsuccessful  endeavor  to  fasten  the  dlsco\int 
system  on  a  new  accessory  In  advertising  —  radio  talent  --  shows  that  the  agency 
—  when  acting  for  its  own  group  —  is  restricted  in  its  thinking  of  compensation 
to  one  system  with  its  1918  percentage  rate.   Such  restriction  on  thinking  with 
respect  to  compensation,  it  would  seem,  has  restricted  the  agency's  opportunity 
to  thoroughly  broaden  its  work  for  the  general  v^xn   of  its  clients. 

Before  the  agency  can  afford  to  broaden  its  services  to  meet  the  growing 
needs  of  an  advertiser,  that  advertiser  must  advertise  heavily  in  discount  medi- 
ums, unless  the  advertiser  and  the  agent  can  work  out  some  mutually  satisfactory 
method  of  separate  payment.   Were  it  the  ordinary  and  ustial  thing  to  work  out 
such  modifications  of  compensation  plans,  there  would  be  little  or  no  difficulty 
--  unless  it  be  argued  that  the  American  advertiser  is  a  species  of  human  being 
who  will  not  pay  for  value  received.   But  when  such  arrangements  are  in  violation 
of  an  ethical  code  —  however  fictitious  —  they  are  likely  to  be  enjoyed  by  only 
a  limited  number  of  insistent  and  ventviresome  advertisers. 
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What   the    advertiser  must  have   is   the   opportunity  to  allow  him,    in  an  ordinary 
and  natural  way,    to  buy  as  much  advertising  agency  service  as   his  account  requires, 
and    to  pay  for   it   on  a  basis   that  will  insure    the  best.      But  in  its  nominal  rigidity 
the  discount  system  fails    to  provide   this  equilibrixim  between  service  needs  and 
payment:      No  one  has   any  assurance   that  an  agency  will  be  adequately  compensated, 
over-compensated,    or  under-compensated  by  the   disco\ints   that  accrue   to  it   in  han- 
dling a  given   account. 

In  the  business  world,    the  value   of  any  service  is   likely  to  be  related   to 
its  worth   to  the  purchaser,    or   to  its   cost   to   the   supplier.      And  it  must  be  admit- 
ted  that   the  use   of  a  basis   of   compensation  in  no  way  related   to  either  —  as    is 
the   case  with  respect   to   the   service  rendered  by  advertising  agencies   —   tends    to 
prevent   a  wholesome   adjustment. 

Had   the  discount  method  not  been  nurtured  to  a   state   of  hardness   or  inflexi- 
bility,   it  would  be   easy  for  any  agency  to  make  any  arrangement  with  any  client 
that  would  be  mutually  satisfactory.      As   it  is,    the   influence   of  publishers,    the 
weight  of  precedent,    and  fictitious    "ethical"   standards  are   in   the  way  of  change. 

The   case   against   a   rigid   basis,    or   system  such  as    that   ostensibly   followed  by 
agencies,    is  so  convincing  as   to  bring  up   the  question  of  why  it  was  cast  into  its 
iron  mold   in   1918,    and  why  neither  agents  nor  publishers  have   sought  openly  to 
modify  it  as   conditions  have   subsequently  changed.      Probably  the  most  plausible 
explanation  is   that   the  present  arrangement  is  regarded  as   something  of  a  defence 
alliance. 

The   publisher   --   at   least   the   publisher   of  a  medi\im  of  large    circulation  and. 
high  rate   —  may  have   cultivated  his   field  beyond   the   point  of  diminishing  returns 
and  realizes   that  a   sharp  curtailment  of  advertising  lineage  would   throw  him  into 
Insolvency.     And  he  knows   that,    so  long  as   agents  must  rely  on  discounts,    he  will 


"Whereas,  it  is  the  strong  conviction  of  buyers  of  advertising  that  the  ques- 
tion of  compensation  to  advertising  agents   for  the  handling  and  purchasing  of 
talent  is  a  matter  that  should  be  decided  between  the  advertiser  suid  his" 
agent,  and  not  by  the  agent  and  purveyors  of  talent,  be  it 

"Resolved,   that  the  Association  of  National  Advertisers  hereby  declares   its 
opposition  to  a  practice  whereby  a  commission  on  talent  is  automatically  al- 
lowed  for  advertising  agencies." 

1  A  recent  study  by  the  Association  of  National  Advertisers  called  "Agency  Service  and  Compensation 
on  62   Leading  Radio  Programs"   shows,  ajnong  other  things: 

"1.     On  the  programs  of  45  companies  who  reported  on  payment  of  a  talent  com- 
mission, 5Z%  pay  no  talent  commission,  42%  pay  a  commission  on  all  talent,  and 
5%  pay  a  commission  on  part  of  their  talent. 

"2.  The  average  number  of  services  performed  by  the  agency  for  the  advertiser 
wrtio  pays  a  talent  commission  is  10,  and  for  the  advertiser  who  pays  no  commis- 
sion, 6." 
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have  a  constant  advocate  --  often  an  advocate  close  to  the  confidence  of  the  adver- 
tiser —  for  mediums  of  the  general  class  of  his  own.  With  such  constant  and  often 
unobtrusive  pressure  exerted  on  the  advertiser  who  buys  his  space,  he  feels  that 
he  will  get  his  due  share  of  what  business  there  is.  Without  such  supposed  sales 
assistance,  he  may  wonder  if  the  contact  with  such  market  as  is  constituted  by  his 
readers  is  sufficiently  valuable  spontaneously  to  attract  as  large  a  number  of  ad- 
vertisers. 

On  the  other  hand,  the  advertising  agent  --  who  has  built  up  his  clientele  not 
so  much  by  having  an  expert  knowledge  of  mediums,  but  by  service,  billed  as  part  of 
space  costs  --  fears  that  advertisers  will  not  be  sufficiently  enlightened  to  be 
willing  to  pay  separately  for  agency  services.   So  long  accustomed  to  using  adver- 
tising agency  sejTvice  "because  it  costs  nothing,"  the  advertiser  --  the  agent  fears 
—  will  be  unwilling  to  appraise  his  services  at  as  high  a  figure  as  is  now  found 
in  the  payment  the  advertiser  makes  for  advertising  space.   Moreover,  it  may  be 
possible  that  some  agencies  would  not  be  able  to  meet  the  standards  of  selection 
that  advertisers  would  Insist  upon  were  they  to  appraise  advertising  agency  service 
as  a  separate  item. 

The  reasons  given  for  this  support  of  the  discount  system  —  though  they  may 
be  rationalizations  —  must  be  recognized.  The  attitude  of  those  agents  and  pub- 
lishers who  are  proponents  of  the  discoxmt  system  can  be  summed  up  thus: 

The  agency  develops  business  for  the  publisher  because  he  makes  the  advertis- 
ing undertaken  by  the  advertiser  as  effective  as  possible  by  using  effective  ap- 
peals and  improving  advertising  technique.   And,  as  a  result  of  this  greater  ef- 
ficiency of  advertising,  the  advertiser  continues  and  even  Increases  the  use  of  ad- 
vertising as  a  method  of  sales  promotion,  thereby  maintaining  and  Increasing  the 
publisher's  volume.   In  addition  to  this,  the  agency  is  alleged  to  reduce  the  pub- 
lisher's credit  risk  by  means  of  guaranteeing  the  advertiser's  account. 


Howev 
ly  res pons 
paid  his  a 
sponsibili 
up,  the  sa 
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er,  it  has  been  pointed  out  in  Chapter  V  that  the  advertiser  la  deflnite- 
Ible  for  the  ultimate  payment  of  his  space  or  time  bills,  whether  he  has 
gent  or  not  in  the  meantime  and  the  agent,  therefore,  has  no  credit  re- 
ty  to  the  publisher.   The  force  of  salesmen  that  publishers  have  built 
les  pressure  exerted  on  the  advertiser  by  this  sales  force,  and  the  cora- 
em  of  special  representatives  and  special  agencies  used  by  newspapers  in- 
arly  the  fact  that  the  general  advertising  agency's  responsibility  to  the 
is  practically  non-existent.   Certainly,  in  the  light  of  all  the  evidence 
it  is  hardly  necessary  to  Iterate  this  fact. 


Legal  research  has  established  that  the  agent  is  purely  the  agent  of  the  ad- 
vertiser. And  let  it  be  remembered  that,  in  law,  an  agent  is  one  charged  with  the 
performance  of  a  service  or  task  for  the  benefit  of  and  on  behalf  of  the  principal 
or  employer;  though  --  unless  otherwise  stipulated  --  some  discretionary  power  is 
allowed  the  agent  he  must  act  solely  for  th©  benefit  of  his  principal.   It  is  ti?ue, 
therefore,  that  the  agency  should  make  the  advertising  undertaken  for  the  adver- 
tiser as  effective  as  possible.   But  the  agency  does  this  because  It.  JL§.  the  agent 
of  the  advertiser.   In  spite,  then,  of  the  contention  of  various  publishers  and 
agents,  it  is  this  very  responsibility  for  increasing  the  efficiency  of  the  adver- 
tising that  makes  it  impossible  for  the  agency  —  ethically  and  conscientiously  — 
to  represent  any  medium  or  media. 

In  addition  to  the  above,  it  has  been  shown  in  Chapter  IV  that  actually  the 
agent  is  paid  by  the  advertiser  in  the  form  of  a  discount.   The  stand  taken  by 
those  agents  and  publishers  who  wish  to  maintain  the  dlscoxint  method  of  agency  com- 
pensation is  clearly,  then,  untenable. 

In  conj\inction  with  this  train  of  thought,  it  is  interesting  to  notice  that 
the  recognition  system  —  the  publisher's  major  weapon  of  offense  in  maintaining 
the  present  method  of  reravineration  —  has  been  revealed  as  a  perfunctory  gesture.  • 
Mr.  Young's  statement^  is  significant: 

"Thus  it  appears  that,  in  practice,  recognition  becomes  a  mat- 
ter of  nomination  of  the  agency  applicant  by  the  advertiser 
(through  the  act  of  giving  the  agency  his  business  to  place), 
with  veto  power  on  that  nomination  by  the  publisher.   The  use 
of  this  veto  power  is  restrained  to  some  extent  by  competition 
among  publishers  themselves.   By  and  large,  the  nomination 


1  Young,  James  W.  ,  op.  cit.  ,  page  12. 
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carries  if  the  applicant  can  satisfy  the  publishers'  credit 
requirements  and  if  it  presents  no  flagrant  violation  of  the 
bona  fides.   Advertisers,  not  publishers,  are  originally  re- 
sponsible for  selecting  who  shall  be  advertising  agents.   In 
particular,  such  standards  of  competency  as  are  set  are  large- 
ly those  which  some  advertiser  has  accepted." 

The  testimony  given  by  Mr.  Braucher,  quoted  on  page  57,  shows  the  interpretive 
latitude  toward  recognition  by  publishers.   This  attitude  is  corroborated  by  the 
testimony  of  Lincoln  B.  Palmer,  General  Manager  of  the  American  Newspaper  Publish- 
ers Association,  before  the  Federal  Trade  Commission^: 

"So  far  as  the  association  (A.N. P. A.)  is  concerned,  in  practice 
at  least,  the  question  of  recognition  is  no  more  than  a  credit 
rating." 


( 


Further,  when  asked,  "if  you  know  that  an  agent  divides  the  15  per  cent  commission 
with  his  client  or  principal,  would  you  allow  them  on  yo\ir  list?" 
and  reiterated  his  view  under  further  questioning. 


he  replied  "yes" 


In  1921,  when  the  agency  "system"  was  probably  at  its  strongest  point,  the 
American  Association  of  Advertising  Agencies,  in  a  memorandum  to  members,  said: 

"The  only  weak  point  in  the  agency  system  today  that  is  of 
Importance  is  the  'recognition'  by  publishers  of  men  whose 
only  claim  for  recognition  is  the  fact  that  they  have  in 
some  way  secured  a  piece  of  business  which  they  offer  to  the 
publisher  with  a  request  for  differential." 

In  practice,  then,  it  seems  reasonable  to  conclude  that  publishers,  who  want 
to  sell  more  space,  will  recognize  those  agencies  who  have  business  to  offer  them, 
and  further,  that  they  will  be  extremely  reluctant  to  refuse  recognition  when  such 
a  refusal  might  mean  the  loss  of  business.   Moreover,  the  pliant  attitude  of  pub- 
lishers —  who  have  had  something  to  gain  by  enforcing  the  system  —  suggests 
their  realization  of  the  proximity  of  the  recognition  system  to  restraint  of  trade. 
The  recognition  system,  then,  like  much  of  the  support  given  the  discovmt  system, 
is  chiefly  pressure  by  propaganda. 

One  of  the  more  unfortunate  aspects  of  the  recognition  system  has  been  the 
implication  that  recognition  constitutes  a  sort  of  certification  of  agency  com- 
petency.  By  dissemination  of  this  idea  one  more  hindrance  was  put  in  the  way  of 
the  advertiser's  attempt  to  measure  the  adequacy  of  agency  service;  moreover, 
reputable  and  competent  agencies  have  been  forced  to  compete  with  incompetent 
agencies  on  an  even  footing  because  they  both  have  the  same  easily  acquired  badge 
of  respectability. 

However,'  the  emphasis  heretofore  placed  on  the  deficiencies  of  agency  service 
should  not  obscure  the  fact  that  the  advertiser  has  not  always  been  a  shrewd  or 
careful  buyer  of  advertising  or  of  advertising  service.   Because  of  the  primary 
problems  of  production  and  selling,  particularly  d\irlng  the  formative  period  of 
the  agency  "system,"  when  advertising  was  regarded  as  an  optional  adjunct  to  a 
more  or  less  complete  selling  program,  advertisers  were  not  greatly  concerned  with 
the  arrangements  made  by  agents  and  publishers. 

Too  often,  the  heads  of  firms  beginning  to  advertise,  themselves  unable  or 
unwilling  to  oversee  the  details  of  advertising  administration  and  to  supervise 
the  day-to-day  and  week-to-week  contact  with  their  agencies,  have  appointed  adver- 
tising managers  whose  real  function  was  to  act  as  buffers  between  their  executives 
and  the  routine  of  advertising.   In  other  instances,  although  capable  men  were 
selected,  they  were  given  only  nominal  authority,  and  the  close  cooperation  that 
should  exist  between  agency  and  advertiser  has  been  Impossible  because  the  adver- 
tising manager,  as  representative  of  the  advertiser,  has  been  \mable  to  make  de- 
cisions, and  the  head  of  the  firm  has  not  been  in  close  enough  touch  with  the 
situation  to  do  so. 

Regardless  of  the  deficiencies  of  the  advertiser,  he  is  the  buyer  of  both  ad- 
vertising space  and  of  agency  service.   The  publisher  and  the  advertising  agency 
are  dependent  upon  him.   That  he  is  dissatisfied  is  unmistakably  indicated  by  the 
information  introduced  in  Chapter  VI  (both  in  returns  of  the  questionnaire,  and  in 
the  analysis  of  the  information  secured  from  the  "Standard  Advertising  Register"), 


1  656  S,  If.  Official  Report  of  Proceedings  before  the  Federal  Trade  Commission,  Docket  No.  1251. 
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The  evidence  would  indicate  that  the  advertising  agency  is  decreasing  in  importance 
J^spile  an  increase  in  the  total  number  of  advertisers.  And  the  conclusion  from 
sucS  evldence'L  that  only  flexibility  in  the  method  ?f^^f«^«y  «°JPt?^^i^3°^:Jiii,g 
correct  the  situation  thereby  increasing  the  number  of  agency  *<^^«^2i  «n^;ci??v 
the  turnover  of  agency  accounts,  and  lessening  the  rate  of  advertiser-mortality. 

If  more  elasticity  In  compensation  arrangements  were  "^J^^/'^^^iy  P^"^^"®f i, 
owners  of  mediums  with  effective  reader-appeal  would,  in«^i*^«^Jy'  ^^  .^^i\^°  ^®  JJ 
more  advertising  space  at  a  lower  cost  of  selling.   Under  a  satisfactory  ^asis J>f 
parent!  Igenclfs  Sould  be  able  to  counsel  an  allocation  of  advertising  approprla- 
tions  that  would  be  most  efficient. 

Advertisers  themselves  would  benefit  directly  from  a  modification  of  the  dis- 
count system!  It  would  be  possible  for  the  advertiser,  if  the  ^g^^J^  ^^^P^^J^^^^^^ 
arrangement  were  made  flexible  and  reasonable,  to  purchase  the  specific  services 
necesf arv  in  his  marketing  program.  It  would  bring  about  more  effective  advertising 
Secause  the  agency  would  §e^n!erested  in  only  one  thing  -  making  the  advertising 
of  the  client  as  profitable  as  possible.   Only  from  such  a  step  will  all  the  fac- 
tors in  advertising  -  the  advertiser,  the  agent,  and  the  publisher  -  benefit. 

Various  advertisers,  however,  are  afraid  that  publishers  would  sell  only  at 
present  gross  rates  if  the  agency  discount  were  withdrawn.   This  seems  entirely 
unlikely.   In  the  first  place  -  even  under  present  conditions  -  "^^^^y/^^^^^^  . 
mediums  are  selling  direct  to  advertisers  at  net  rates. ^   In  the  second  Pljce   it 
is  evident  that  the  agency  discount  was  set  by  publishers  at  a  percentage  ^l^^d  by 
agents  as  an  accommodation  to  agencies,  not  as  a  way  of  raising  space  rates.   Pub- 
lishers are  in  a  competitive  field,  a  field  in  which  rates  cannot  long  be  r^Rln- 
tamed  at  artificially  high  levels.   No  widespread  ob.lection  la  raised  to  the  Ayer 
system  -  long  in  practice.   Furthermore,  publishers  and  agencies  ^f^^®  =®^  .^fj®  ^ 
cash  discount  given  to  the  advertiser  upon  the  net  rate  of  publications  and  have 
thereby  admitted  that  publishers'  net  rates  are  the  effective  rates.   That  pub- 
lishers will  sell  only  at  present  gross  rates  seems  a  needless  and  unnecessary 
worry. 

It  is  clearly  evident  that  there  is  nothing  to  prevent  modification  of  the 
present  outmoded  method  of  agency  remuneration. 

However,  having  become  convinced  that  he  should,  and  can,  break  away  from  the 
discount  method  of  agency  payment,  the  advertiser  is  confronted  with  the  problem 
of  deciding  what  basis  of  compensation  should  be  used  in  payment  for  the  services 
performed  for  him  by  his  agency.   Of  course,  as  has  been  stated  before,  the  method 
chosen  should  depend  upon  the  individual  advertiser's  needs  and  should  vary  as 
these  needs  vary. 


it  is  possible  to  say  that  there  are  now  in  operation  four 
compensation,  namely:   (1)  discount;  (2)  percentage;  (3)  fee; 
So  that  a  picture  of  all  these  plans  may  be  obtained  at  once 
difference  may  be  clearly  understood,  an  explanation  of  each 


From  this  study, 
basic  plans  of  agency 
and  (4)  speculative, 
and  so  that  points  of 
method  follows: 

(1)  Discount:  Under  this  method  the  agent's  compensation  is  the  difference 
between  the  net  rate  --  the  rate  he  pays  the  medlvun  --  and  the  gross  rate  --  the 
rate  at  which  the  advertiser  is  billed.  Unless  the  difference  between  thdse  two 
rates  —  usually  fifteen  per  cent  --  remains  constant,  regardless  of  the  volume  of 
money  expended  in  an  advertising  medium,  the  arrangement  cannot  be  said  to  belong 
in  the  discount  classification.   It  then  very  properly  belongs  In  the  percentage 
classification  --  which  is  next  to  be  discussed.   However,  before  turning  to  that 
classification,  it  is  in  order  to  point  out  that  no  statement  on  the  discount  sys- 
tem is  complete  without  an  explanation  of  the  fact  that  certain  safeguards  against 
inadequate  Income  are  sometimes  thrown  around  the  discount  system  by  agents  in 
agreement  with  their  clients.   Those  safeguards  are  two:   A  guarantee  that  the 
agent  will  receive  a  definite  income  for  his  work  even  though  discounts  on  space 
purchased  by  a  particular  client  do  not  equal  that  sum.   For  example,  an  adver- 
tiser and  an  agent  may  agree  that  the  agent's  minimum  income  for  a  year  for  the 
handling  of  an  account  should  be  $15,000.00.   During  the  course  of  that  year, 
should  it  become  necessary  for  that  advertiser  to  limit  space  expenditures  to 
150,000.00,  the  agent  would  receive  a  total  of  only  $7,500.00  in  the  form  of  dis- 
counts.  It  would  then  become  necessary  for  the  advertiser  to  pay  an  additional 
$7,500.00  as  a  fee  to  the  agent.   Such  an  arrangement,  of  course,  is  the  beginning 
of  a  fee  plan  but  cannot  be  fully  counted  as  a  fee  plan.   The  usual  minimum  guaran- 
tee arrangement  provides  that  the  advertising  agent  is  entitled  to  retain  all 

^See  page  39. 
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over  and  above  his  minimum  guarantee.   (Unless  the  agreement  so  specl- 
agent  is  not  working  under  the  discount  system.)   The  other  safeguard 
to  protect  advertising  agents  from  loss  is  one  which  provides  for  a  pay- 
fee  or  stated  amount  to  an  agent  over  and  above  all  discounts  received 
This  arrangement  is  in  reality  a  combination  of  the  discount  and  fee 
for  the  sake  of  accuracy,  should  be  labeled  a  fee,  since  both  adver- 
agent  have  come  to  an  agreement  between  themselves  as  to  what  the  total 
service  on  a  particular  acco\int  should  be. 


(2)  Percentage:  Under  this  plan  the  total  volume  placed  in  advertising  me- 
dlums  determines  the  amount  of  an  agent's  compensation.  In  this  respect  the  plan 
is  similar  to  the  discount  system,  when  that  system  is  used  without  payments  by 
advertisers  over  and  above  disco\ints  received  by  agents.   Under  the  percentage 
plan  the  rate  is  determined  by  the  advertiser  alone;  the  agent  alone  or  the  adver- 
tiser and  agent  jointly.   It  cannot  be  said  to  be  determined  by  an  advertising 
nedium.   The  percentage  plan  also  differs  from  the  discount  system  in  that  either 
the  net  rate  or  the  gross  rate  may  be  used  as  a  base. 

In  some  cases,  the  arrangement  may  call  for  a  percentage  which  is  identical 
for  any  and  all  mediums.   For  example,  the  advertising  agent  may  receive  10  per 
cent  on  the  gross  rate  of  any  medixims  used  —  whether  it  be  magazines,  newspapers, 
outdoor  or  radio.   The  percentage  given  in  this  example  may  be  constant  regardless 
of  volume  bought  or  it  may  decrease  as  voliome  increases. 

The  percentage  plan  may  also  be  used  on  a  basis  which  calls  for  a  varying 
rate  of  percentage  for  each  type  of  medium  employed  by  the  advertiser.   For  exam- 
ple, the  same  advertiser  may  allow  an  agent  17  per  cent  for  radio  advertising;  12 
per  cent  for  outdoor  advertising  and  10  per  cent  for  magazine  advertising. 

When  the  percentage  method  is  used,  all  discounts  which  an  agent  receives  are 
usually  credited  to  an  advertiser's  account.  If  the  total  amount  credited  to  the 
advertiser  is  greater  than  the  amount  due  the  agent,  the  balance  over  and  above 
that  total  is  turned  over  to  the  advertiser. 

When  the  percentage  agreed  to  by  an  advertising  agent  calls  for  a  total  amount 
greater  than  the  sum  received  in  the  form  of  discounts  by  the  agent,  additional 
cash  payments  are  made  to  the  agent  by  the  advertiser. 

(3)  Fee:   Some  indication  of  the  use  of  this  plan  has  already  been  given.   It 
isn't  one  which  requires  much  explanation.   It  is  obviously  a  lump  sum  of  money 
determined  by  advertiser  and  agent.   The  size  of  that  sum  may  be  determined  by  the 
amount  of  time  necessary  in  handling  an  account,  which  time  is  computed  at  an  hour- 
ly rate  that  Includes  a  profit  for  the  agent.   It  may  be  arrived  at  by  the  addition 
of  a  sum  representing  profit  to  a  figure  representing  the  actual  cost  to  the  agency 
for  the  work  involved.   As  was  the  case  with  the  percentage  plan,  the  total  amotmt 
received  by  an  agent  in  discounts  is  credited  to  the  advertiser  and  cash  adjust- 
ments are  made  upward  or  downward  according  to  the  total  fee  involved. 


(4)  Speculative:  The  speculative  plan  is  an  attempt  to 
agency  services  directly  to  the  results  received  from  those 
be  based  on:  (a)  sales  of  the  advertiser,  either  total  sale 
sales  of  the  particular  product  or  products  advertised;  or  ( 
pany  either  on  all  products  or  on  the  individual  product  adv 
amount  paid  would  usually  represent  a  percentage  —  sliding 
either  of  these  two  bases.  In  some  instances  part  ownership 
vertised  may  be  the  agent's  return.  In  such  cases  the  agent 
plying  service,  usually  defrays  all  or  part  of  the  actual  co 
space  or  material  used. 


relate  the  payment  of 
services.   Payment  may 
s  of  all  products  or 
b)  profits  of  the  com- 
ertised.   The  total 
or  constant  --  of 

of  the  business  ad- 
,  in  addition  to  sup- 
st  of  advertising 


In  setting  forth  the  four  basic  plans  of  agency  compensation,  no  concern  has 
been  shown  with  respect  to  the  pasrments  made  to  agents  for  material  or  services 
which  they  purchase  for  the  advertiser,  such  as  art  work,  engravings,  electrotypes, 
and  radio  talent.  Many  different  plans  are  used  for  compensating  agents  for  such 
services  as  has  been  indicated  in  Chapter  VI. 

Among  them  are : 

A  constant  percentage  on  the  net  or  gross  cost  of  materials  or 
services  purchased 

A  variable  percentage  on  net  or  gross  cost  of  materials  or 
services  depending,  for  instance,  upon  the  volume  of  ad- 
vertising placed  in  mediums 
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A  fee  basis  having  no  relation  to  amount  spent  or  quantity 
purchased. 

It  should  be  said  that  there  are  some  agencies  which  make  no  charge  for  the 
work  they  do  In  purchasing  materials  or  services.  It  should  also  be  pointed  out 
that  there  are  Instances  when  the  advertiser  Is  not  even  charged  for  the  cost  of 
materials . 

Arrangements  for  compensating  agents  for  the  purchase  of  materials  or  services 
are  not  always  Identical  with  the  arrangements  by  which  any  given  advertiser  com- 
pensates his  agent  for  the  purchase  of  space.   The  advertiser  may,  for  example, 
compensate  his  agent  for  the  purchase  of  space  by  the  dlscovmt  arrangement  and  at 
the  same  time  use  a  fee  basis  to  compensate  for  his  work  In  the  purchasing  of 
materials  or  services.   It  Is  obvious  that  any  number  of  combinations  are  possible 
with  respect  to  compensation  plans  for  the  pvxrchase  of  space  and  for  the  purchase 
of  materials  and  services. 

Before  leaving  this  subject  of  basic  methods  of  agency  compensation,  some 
comment  on  "house  agencies"  Is  In  order.   This  Is  so  because  the  "house  agency," 
previously  described  in  Chapter  IV  as  an  agency  owned.  In  whole  or  In  part,  by  one 
or  more  advertisers,  has  been  erroneously  assumed  to  represent  a  method  of  payment. 
A  house  agency  may  be  as  "ethical"  as  any  other  agency  In  Its  method  of  charging 
for  its  service.   That  is  to  say,  it  may  operate  at  all  times  under  a  strict  in- 
terpretation of  the  discoiant  system.   If  it  does  not  operate  under  that  system, 
then  it  can  only  operate  londer  one  of  the  other  three  basic  plans  of  compensation. 
Close  analysis  will  show  that  what  the  house  agency  does  with  its  excess  income, 
after  all  expenses  of  operation  are  paid,  does  not  change  the  fact  that  such  an 
agency  is  paid  for  the  work  it  does  and  that  the  plan  of  payment  must  fall  Into 
one  of  four  basic  classifications  of  agency  compensation. 

It  should  be  clearly  evident,  then,  from  the  analysis  of  the  dlsco-unt  system, 
as  given  in  this  chapter,  that  not  only  is  modification  desirable,  but  the  system 
is  being  modified  and  has  been  modified  in  a  sufficient  variety  of  ways  to  enable 
advertiser  and  agent,  in  any  particular  case,  to  pick  a  plan  that  can  be  adjusted 
to  the  needs  of  their  own  situation. 
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Chapter  VIII 
CONCLUSIONS 


What  specific  conclusions  may  be  drawn  from  the  material  presented  in  this 
stxidy? 

First:   The  conventional  discount  system  tends  to  disguise  the  normal  busi- 
ness relationships  of  the  three  parties  at  interest  and  prevents  harmonious  co- 
operation. 

Second:   It  prevents  the  agent  from  adapting  his  services  to  the  advertiser's 
needs  and,  in  addition,  handicaps  the  agent  in  the  desirable  development  of  the 
scope  of  his  services. 

Third:   It  forces  advertisers  to  develop  new  sources  of  advertising  service 
when  economy  of  operation  would  indicate  concentration  of  service  in  the  agency. 

Fourth;   It  makes  it  necessary  for  agents  to  maintain  a  fiction  —  which  is 
that  the  rate  of  discount  is  set  by  owners  of  mediums  when  In  fact  the  rate  is 
set  by  agents  themselves. 

Fifth:   The  system  is  in  reality  a  price-fixing  device  and  such  a  cumbersome 
one  that  it  cannot  readily  adapt  Itself  to  fit  current  costs  of  doing  business. 
(As  evidence,  the  present  standard  rate  of  15  per  cent,  which  was  set  according 
to  1918  costs  of  doing  business,  has  not  been  altered  fi^^^^e  that  time  although 
costs  of  doing  business  --  vinless  the  agency  business  is  altogether  different  from 
every  other  business  —  have  fluctuated  widely.) 

These  conclusions  plainly  indicate  that  the  discount  system  as  the  one  and 
only  system  is  outmoded.   It  no  longer  fits  the  time  and  should  not  be  advocated 
as  the  one  and  only  system  of  agency  remiineratlon. 

That  the  discount  system  no  longer  fits  the  times  is  amply  supported  by  the 
fact  that  both  advertisers  and  agents  have  modified  it  and  in  some  cases  have  pub- 
licly abandoned  it.   Furthermore,  they  have  done  this  without  hindrance  from  third 
parties. 

Since  the  discount  system  is  inflexible  and  since  present  day  needs  require 
flexibility,  any  one  who  attempts  to  prescribe  another  inflexible  cover-all  system 
simply  repeats  the  same  mistake.   Because  it  is  so  apparent  that  no  one  system 
will  permit  the  normal  development  of  harmonious  cooperation  between  the  three 
parties  at  interest,  this  study  obviously  could  not  recommend  a  cover-all  system 
of  agency  compensation  to  supplant  the  present  one. 

What  constructive  course  of  action  can  be  charted  for  those  groups  most  vi- 
tally concerned  ~  the  advertiser,  the  agent  and  the  medium? 

The  only  course  of  action  is  this:   Each  advertiser  and  agent  should  —  as 
they  are  amply  entitled  to  do  both  in  law  and  morels  —  agree  upon  a  basis  of  pay- 
ment which  suits  the  needs  of  a  particular  situation. 

This  outline  of  a  course  of  action,  in  reality,  is  more  than  an  outlinel   It 
is  a  statement  of  what  is  happening  and  will  continue  to  happen  as  more  and  more 
advertisers  come  to  understand  their  rights  and  duties  with  respect  to  advertis- 
ing agency  compensation.  Furthermore,  that  development  can  and  is  taking  place 
without  overthrowing  the  discount  system  overnight.  This  being  so,  the  real 
recommendation,  then,  is:   (l)  That  advertising  mediums,  as  a  firoup,  should  as- 
sume the  same  understanding  attitude  toward  this  development  as  they  do  in  their 
capacity  as  individuals;  and  (2)  that  advertising  agents,  as  a  p;roup,  likewise 
take  the  same  understanding  attitude  toward  it  as  they  do  In  their  thoughts  and 
actions  in  their  capacity  as  individuals. 

This  report,  then,  has  offered  a  definite  coxirse  of  action,  i.e.,  that  the 
advertiser  and  agent  make  arrangements  for  agency  compensation  that  are  mutually 
agreeable  to  both,  as  they  are  fully  entitled  to  do.   Furthermore,  it  has  been 
shown  that  such  arrangements  can  be  and  are  being  made. 

For  the  advertiser  who  desires  to  exercise  the  right  to  follow  that  co\irse  in 
a  practical  fashion  there  is  included  in  this  report,  on  Page  117,  a  workable  form 
of  contract  for  his  guidance. 


*  Sea  Chapter  VI ,  page  34. 
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PART  II 


LEGAL  PRINCIPLES 
APPLIED  TO  ADVERTISER-AGENCY-MEDIIH  RELATIONSHIPS 


Chapter  IX 
RIGHTS  AND  DUTIES  OF  AGENT,  ADVERTISER  AND  MEDIUM  BASED  ON  STUDY  OF  DECIDED  CASES 


i 


Introduction 

As  the  advertisement  has  become  a  more  widely  used  weapon  in  the  stimulation 
of  sales,  differences  of  opinion  have  arisen  among  interested  parties  which  have 
necessitated  the  intervention  of  the  Covirts  in  defining  the  ri^ts  and  duties  of 
the  persons  Involved. 

What  is  the  legal  status  of  the  advertising  agent?  What  are  his  duties  to 
his  client,  the  advertiser?  What  are  his  duties  to  mediums  of  advertising?  Who 
pays  the  advertising  agent,  and  why?  How  far  can  the  agent  go  in  binding  his 
principal?  Can  the  publisher  look  to  the  agent  alone  if  the  advertiser  cannot  or 
will  not  pay?   Can  a  group  of  agents  set  terras  and  conditions  for  all  agents?  Can 
a  group  of  publishers  set  tenas  and  conditions  for  one  agent  or  a  group  of  agents? 
These  and  kindred  questions  are  not  abstract  hypotheses,  but  they  are  of  the  dally 
diet  of  the  advertising  business,  and  most  of  these  questions,  in  one  form  or 
another,  have  been  before  the  Coiirts. 

In  order  to  seek  out  an  answer  to  these  questions,  more  than  eight  hundred 
cases  dealing  with  advertising,  directly  or  by  implication,  have  been  examined. 
(A  list  of  those  cases  will  be  found  in  Chapter  X.)   The  conclusions  reached  in 
the  following  pages  represent  an  effort  to  interpret  the  decisions  in  those  cases. 
The  method  employed  is  analytical,  and  not  argumentative.   Care  has  been  exercised 
to  limit  findings  to  the  specific  questions  before  the  Court,  with  a  minimum  of 
general  reasoning.   In  Chapter  XI  will  be  found  a  fonn  of  contract  for  practical 
use. 

It  may  be  felt  In  some  quarters  that  the  conclusions  readied  are  self-evident 
and  elementary.  With  that  view  counsel  will  not  seek  to  quarrel.  T^iose  who  en- 
tertain that  view,  perhaps,  would  better  understand  the  method  employed  if  they 
were  thoroughly  cognizant  of  the  mist  of  uncertainty  and  doubt  which  envelops  a 
great  industry  seeking  to  find  itself. 

The  author  is  deeply  indebted  to  Messrs.  Joseph  C.  Dinsmore,  (of  the  Ohio 
bar),  James  F.  Hoge,  (of  the  New  York  bar),  John  J.  Jackson,  (of  the  Pennsylvania 
bar),  C.  B.  Jarrett,  (of  the  Pennsylvania  bar),  Kenford  Nelson,  (of  the  Wisconsin 
bar),  W.  H.  Leahy,  (of  the  Massachusetts  bar),  and  Philip  S.  Rivlin,  (of  the  New 
York  bar),  for  their  helpful  and  usable  suggestions.  All  those  named  have  con- 
curred in  the  conclusions  reached.   There  have  been  no  dissenting  opinions  re- 
ceived. 

Section  1. 


Ii 


Definitions  of  Advertising  Terms 

The  commodity  in  which  the  advertiser  deals  is  "advertising  space."  ThRt 
word  is  used  here  to  denote  an  aggregate  of  spaces  available  for  an  unlimited  nxam- 
ber  of  individual  advertisements.  An  "advertisement"  is  defined  by  the  dictionary 
as  a  "printed  public  notice,  as  in  a  newspaper."  A  series  of  advertisements,  on 
one  general  theme,  printed  in  behalf  of  one  firm  or  coi?poi^tion  is  usually  referred 
to  as  an  "advertising  campaign."  The  printed  notices  adverted  to  in  the  dictionary 
definition  are  generally  referired  to  in  the  trade  as  "advertising." 

Advertising  is  a  ccamiodity  which  can  be  bought  and  sold  much  like  any  other 
form  of  merchandise.^   Money  invested  in  advertising  is  regarded  as  similar  to 
money  spent  in  machinery  and  fixtures.'   The  cost  of  advertising  is  a  proper  de- 
duction from  the  profits  listed  in  a  suit  for  infringement  of  copyright.   Receivers 
are  permitted  to  spend  money  on  advertising  when  operating  temporarily  insolvent 
corporations,  and  it  is  classed  with  upkeep  or  maintenance. 


Thus  is  the  nature  of  the  commodity  defined,  and  the  rule  laid  down, 
plications  are  carried  to  a  logical  conclusion  in  yet  another  case 5 
held  that  a  trade  mark,  built  up  through  advertising,  is  not  only 
modity  but  that  the  advertiser  has  a  lawful  monopoly  in  his  trade 


Its  Ira- 
where  it  was 
a  valuable  com- 
mark  and  trade 


'People  ex  rel.  Morse  Intenrntioatal  Agency  t».   Cantor,  119  Misc.   I.  Y.   355;    196  l.T.Supp.   514.   (1922) 
'Hilson  T8.   Foster,  80  Fed.   896,  7.    (1897) 

'Great  Atlantic  k  Pacific  Tea  Co.   ts,    Cre«i  of  Wheat,  224  Fed.    566.    (1915) 
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name.   In  that  case  the  manufacturer  was  attempting  to  protect  the  good-will  of 
his  product,  "Cream  of  Wheat",  a  product  composed  of  "middlings  which  are  a  by- 
product from  the  milling  of  floxu-.   The  "middlings"  were  selected,  cleaned  and 
purified  by  the  manufacturer,  the  style,  dress,  name  and  package  of  the  Cream  of 
liVheat  Company  had  been  successfully  and  extensively  advertised  for  eighteen  years, 
until  the  public  had  become  accustomed  to  ask  for  and  get  something  good  to  eat 
under  the  name  "Cream  of  Wheat".   In  holding  that  the  Cream  of  Wheat  Company  was 
entitled  to  protection  for  Its  product,  the  Court,  in  part,  said:   An  identical 
substance  under  another  name,  would  have  to  travel  the  same  long,  hazardous  and 
expensive  path  to  get  or  create  a  market.' 

The  vehicles,  or  mediums  of  expression,  which  carry  advertisements,  are  too 
numerous  to  list  in  detail.  While  general  attributes  are  common  to  all  mediums, 
each  appears  to  have  its  own  especial  use  and  application,  and  each  serves  ef- 
fectively to  bring  the  name  and  the  product  of  the  advertiser  forcefully  to  the 
attention  of  the  public. 

In  the  course  of  the  preparation  of  an  advertisement,  (before  it  reaches  the 
notice  of  the  ultimate  consumer  of  the  goods  advertised),  it  is  apt  to  pass 
through  the  hands  of  three  sorts  of  persons,  advertisers,  advertising  agencies, 
and  publishers.   The  combined  efforts  of  these  three  classes  of  persons  has  re- 
sulted in  the  present  large  capacity  of  the  advertising  business  in  the  commercial 
world. 

The  cases  appear  not  to  reveal  a  legal  definition  of  an  advertiser.  The 
dictionary  calls  him  "one  who  makes  known  by  public  notice.  This  definition  Is 
somewhat  too  broad  for  our  Instant  use,  as  this  study  will  deal  principally  with 
the  problems  of  those  manufacturers  and  agencies  who  place  their  advertisements 
in  the  usual  advertising  mediums.  The  advertiser,  in  brief,  is  the  purchaser  of 
the  advertising  space,  the  one  for  whose  benefit  the  advertisements  are  prepared 
and  published. 

Publishers  maintain  what  Is  known  as  a  "card  rate."  A  description  of  that 
term  is  found  in  the  case  of  Kastor  vs.  Elders,*  from  which  the  following  is 
quoted: 

"...  it  appears  that  weekly  and  monthly  magazines  and  daily 
and  weekly  newspapers  have  fixed  charges  or  rates  for  adver- 
tising.  The  rates  are  quoted  from  time  to  time  by  the  pub- 
lications, and  constitute  what  is  termed  the  card  rate.   They 
are  based  on  the  amount  of  space  used  and  the  position  given 
the  advertisement  In  the  columns  of  the  publication.   These 
rates  are  subject  to  change  from  time  to  time  by  the  publica- 
tions, but  all  advertisers  are  charged  alike,  no  rebates  or 
favors  being  shown  by  any  particular  advertiser,  so  that  any 
advertiser  may  deal  direct  with  the  publications,  in  which 
case  he  is  charged  one  uniform  rate  of  the  particular  pub- 
lication, for  the  kind  and  character  of  the  advertisement  in- 
serted, or  what  is  termed  the  card  rate." 

If  an  advertiser  for  any  reason  does  not  wish  to  use  all  the  space  in  a  pub- 
lication in  which  he  has  contracted  to  display,  the  publisher  may  charge  an  in- 
creased rate  if  the  advertiser  pays  the  "short  rate"  for  the  space  which  has  al- 
ready been  used.   The  "short  rate^'  was  defined  in  Hampton  vs.  Schlesinger,'  as 
follows:   "A  short  rate  is  an  Increased  rate  for  the  space  actually  used,  and  is 
to  be  paid  in  case  of  failure  to  use  the  whole  space  contracted  for. 

The  difference  between  the  "card  rate"  and  the  "net  rate,"  in  a  commlssion-^^ 
able  medium  of  advertising,  is  known  as  the  agency  "commission"  or  "differential 
or  "discount".   In  Kastor  vs^.  Elders,  cited  above,  the  agency  rate  is  allowed 
by  the  publication  with  the  expectation  (and  it  is  required  by  a  few  publications) 
that  the  agent  or  agency  retain  as  his  or  its  commissions,  the  difference  between 
the  card  rate  and  the  rate  charged  the  agent." 

In  the  same  case,  by  inference,  the  Court  adverted  to  what  is  sometimes  re- 
ferred to  as  a  "rebate"  in  the  following  words:   "It  appears  that  the  agent  some- 
times gives  his  advertising  patrons  the  benefit  of  part  of  the  agent's  commission, 
but  this  is  a  matter  of  contract  in  each  instance,  and  is  determined  by  the  nature 

1170  Mo.  App.  490;  156  S.W.  737.  (1913) 

«60  Miso.  N.Y.  539;  99  H.T.Supp.  522.  (1906) 
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account,  the  kind  and  extent  of  service  required  of  the  agent,  competition. 


The  circulation  of  a  publication  is  described  in  another  case  as  the  number 
of  copies  of  each  issue  of  the  publication,  which  shall  be  published  and  sold  and 
delivered  by  the  publishers  thereof,  both  to  paid  subscribers  and  to  news  agencies, 
and  copies  given  away  in  any  manner  whatsoever....  In  ascertaining  the  paid  sub- 
scription list,  all  those  subscribers  would  be  counted  who  had  paid  once,  and  to 
whom  the  magazine  was  being  sent,  although  the  subscription  had  not  been  paid  for 
years.*  " 

Section  2. 


The  Advertising  Agent  in  Legal  History 


With  some  degree  of  accuracy,  the  historical  development  of  the  advertising 
agency  may  be  traced  through  decided  cases.   The  m9st  famous  of  the  early  decisions 
is  that  of  Clegg  vs.  Newspaper  Union,  decided  in  1876.'   The  date  is  significant. 

For  some  years  prior  to  1876,  the  plaintiff  was  engaged,  in  the  City  of  New 
York,  in  securing  from  persons,  firms  and  corporations,  advertisements  to  be  pub- 
lished in  newspapers.  He  was  described  as  an  advertising  agent,  though  the  facts 
before  the  Court  showed  him  to  be  neither  the  agent  of  the  advertiser  nor  of  the 
publisher.   He  made  agreements  with  those  who  wished  to  secure  the  publication  of 
advertisements  in  certain  newspapers  for  certain  sums,  and  contracted  with  those 
papers  to  publish  advertisements  at  the  rate  agreed  upon.   The  difference  between 
the  rate  paid  by  him  to  the  newspaper  and  the  rate  which  he  received  from  the 
newspaper  was  his  profit.   The  plaintiff  bought  space  independently,  in  most  cases 
before  he  had  secvired  a  commitment  frcaa  his  advertiser  clients  to  use  the  space. 

"Under  this  contract,"  (i.e..  the  contract  with  the  publisher  defining  the 
rights  and  liabilities  of  the  parties),  "plaintiff  was  entitled  to  occupy  a  defi- 
nite space,  which  was  a  'space  contract','  said  the  Court.   A  second  contract  with 
the  publisher  was  found  to  be  necessary  in  maintaining  this  arrangement,  which 
contained  the  following  passage:   "If  I  (Clegg)  have  not  used  up  all  of  said  space 
prior  to  April  1,  1877,  then  I  am  to  be  allowed  to  continue  inserting  advertise- 
ments until  the  space  is  all  used;  and  should  I  require  any  additional  space  on 
orders  taken  before  April  1st  next,  I  am  to  have  said  extra  space  at  25  per  cent 
of  gross  rates,  by  paying  cash  with  each  order."   The  defendant  admitted  that  he 
\indertook  to  publish  advertisements  for  the  plaintiff  under  the  contract,  but 
denied  that  they  were  on  the  terms  set  up  in  the  complaint.   It  was  alleged  by  the 
Newspaper  Union  that  it  was  a  custom  "that  the  plaintiff  (Clegg)  and  all  others 
engaged  in  the  same  business  should  not  give  their  customers  less  rates  than  those 
prescribed  in  a  schedule  furnished  by  the  defendants.   Plaintiff  (Clegg)  insisted 
that  there  was  no  such  rule,  and  also  that  if  one  existed,  it  was  not  applicable 
to  space  contracts,  but  only  to  advertisements  published  on  commission."   (Paren- 
thetical matter  ours.) 

Thus  is  seen  the  beginning  of  an  effort  on  the  part  of  a  publisher  to  claim 
a  right  to  a  voice  in  fixing  the  price  at  which  his  advertising  space  is  to  be 
sold. 

The  practice  of  purchasing  space  in  bulk,  to  be  sold  at  a  rate  independently 
of  the  publisher's  wishes  in  the  matter,  was  in  existence  in  some  quarters  as  late 
as  1902.   In  the  case  of  Hampton  vs.  Schlesinger,'  the  agency  was  held  to  be  inde- 
pendent in  his  contractual  relations  with  the  advertiser.   In  October  of  that 
year  the  agency  and  the  advertiser  made  a  verbal  contract  tinder  which  the  agency 
was  to  buy  advertising  space,  and  sell  it  to  the  advertiser,  and  furthermore  to 
take  entire  charge  of  the  advertiser's  advertising. 

It  appeared  that,  in  order  to  carry  out  the  arrangement  with  the  advertiser, 
the  agency  had  contracted  for  space  under  a  quantity  discount  at  a  reduced  rate. 
The  agreement  was  rescinded  by  the  advertiser  at  a  later  date,  before  the  entire 
space  was  used.   The  agent  then  had  to  pay  the  full  line  rate,  the  quantity  dis- 
count being  disallowed,  which  rate  was  an  appreciable  sura  more  than  he  would  have 
had  to  pay  for  a  like  amount  of  advertising  space  had  the  entire  contract  been 


*  Cream  of  Wheat  va..  Crist,  166  App.  Div.  870;  152  N.  Y.  Supp.  407.  (1915) 

'25  N.  Y.  Supp.  566;  72  Hun.  395. 

'99  N.  Y.  Supp.  522;  50  N.  Y.  Miso.  539. 
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fulfilled.   He  sued  the  advertiser  for  that  difference  as  well  as  for  commissions 
thereon.   The  Court  held  that  the  advertiser  was  In  no  way  to  be  considered  a 
party  to  the  contract,  and  therefore  was  not  liable  for  the  difference  between 
the  full  line  rate  and  the  reduced  rate.   In  short,  he  had  no  concern  In  the 
price  paid  by  the  agent  for  the  space. 

Vestiges  of  this  practice  are  found  as  late  as  the  year  1922.   In  that  year 
the  Morse  International  Agency^  brought  suit  for  reclassification  of  taxes.   In 
describing  the  business  of  that  agency  the  Court  had  the  following  to  say: 


"The  record  f 
at  any  time  s 
contracted  wl 
the  record  dl 
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alls  to  disclose  that  the  relator  (the  agency) 
old  outright  the  advertising  space  for  which  It 
th  the  various  publishers.  An  examination  of 
scloses  the  fact  that  at  no  time  did  the  re- 
th  its  title  to  the  advertising  space.   It  ap- 

reserved  at  all  times  its  absolute  control 
e  and  when  it  received  a  contract  from  its 
ugh  which  space  could  be  used,  it  merely  trans- 
publisher  the  advertisement  and  designated  the 
ertlsement  was  to  fill."   (Parenthetical  matter 


There  are  pioneers  in  modifying  agency  practice  who  appear  upon  the  scene 
long  before  the  business  generally  had  evolved  a  uniform  course  of  action.   Such 
a  pioneer  was  Allen,  who  went  to  Court  in  the  case  of  Allen  vs.  Plerpont.'   The 
facts  of  record  indicate  that  not  only  did  he  act  as  space  broker,  but  also,  to 
a  degree,  as  an  advertising  agent  in  the  modern  sense.   The  date  of  the  case  was 
the  year  1884. 
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to  the  advertiser  and  offered  him  a  plan  under 
would  buy  advertising  space  from  the  publisher 

cash  and  partly  in  due-bills.'  The  advertlse- 
the  due-bills  was  presented  for  collection,  and 
sell  his  machines,  concurrently  with  the  purchase 

then  found  that  the  agency  had  owned  the  space 
tising  matter  which  the  manufacturer  had  paid  for. 
ot  what  the  manufacturer  had  bargained  for,  so  no 

commented  upon  the  defendant's  answer,  by  saying, 


"The  defendant  (Pierpont)  avers  that  if  the  plaintiff  did  pro- 
cure the  insertion  of  the  said  advertisements  in  any  of  said 
papers,  or  did  procure  the  execution  of  any  of  said  contracts, 
that  the  publishers  of  said  papers  were  induced  to  execute 
said  contracts  and  insert  said  advertisements,  not  by  reason  of 
the  undertaking  of  the  defendant  to  furnish  to  said  publica- 
tions said  three  cutting  machines  for  the  price  of  $16  each... 
but  solely  by  reason  of  an  especial  pecuniary  or  other  valu- 
able consideration  directly  paid  or  promised  to  said  publish- 
ers by  the  plaintiffs,  and  in  many  instances  the  plaintiffs 
had  previously  bought  the  advertising  space  in  which  the  ad- 
vertisements in  question  were  to  appear,  or  otherwise  owned  or 
controlled  such  space,  and  in  such  instances  the  plaintiffs 
simply  directed  the  proprietors  of  such  papers  to  insert  in 
such  space  the  advertisements  in  question,  and  the  furnishing 
to  said  proprietors  of  such  newspapers,  the  due-bill  in  ques- 
tion was  no  inducement  whatever  to  the  insertion  of  the  adver- 
tisements in  the  newspapers."   (Parenthetical  matter  ours.) 

The  Court  held  that  "the  plaintiffs  are  brokers,  and  as  agents  for  the  de- 
fendant undertook  to  perform  for  hira  the  service  specified  in  said  contract,  and 
thereby  to  obtain  for  him  the  benefits  which  would  naturally  result  from  the 
honest  and  fair  fulfillment  of  their  agreement."   Continuing,  the  Court  said: 
"They  went  through  the  appearance  of  doing  what  they  undertook  to  do,  and  now  ask 


*196  N.  Y.  Supp.  514;  119  N.  Y.  Misc.  355. 

'22  Fed.  582.  (1884) 

'The  due-bill   here  was   a  right   granted  by  the  manufacturer  to  the  publisher  to  buy  merchandise   at 
a  reduced  price;    the  value  of  the  due-bill  was  the  difference  between  the  list  price  and  the  pur- 
chase price  under  the  bill. 
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for  full  compensation  as  if  the  pretense  were  equivalent  to  the  reality." 

Thus  it  would  appear  thnt  as  early  as  1884,  some  advertisers  who  sold  their 
wares  over  a  large  area  had  begun  to  require  skilled  advice  and  personal  attention 
from  dealers  in  advertising  space.   In  the  case  of  Allen  vsl.  Pierpont,  the  space 
broker  xjindertook  to  meet  this  demand,  not  only  in  the  purchase  of  the  space,  but 
as  a  sales  assistant.   The  Court  held  him  to  be  the  agent  of  the  advertiser. 

If  the  apparent  dearth  of  Court  cases  is  indicative  of  a  business  fact,  it 
is,  that  there  are  few  if  any  independent  space  brokers  now  doing  business.   They  / 
have  fallen  away,  and  given  place  to  agents  who  represent  advertisers  or  agents   / 
who  represent  publishers. 

The  case  of  Hewitt  and  Hosier  vs.  Norman  Lichty,^  is,  in  many  ways,  compar- 
able with  the  foregoing  case.   The  Court  held  the  agency  to  be  the  agent  of  the 
advertiser,  and  because  he  made  a  special  agreement  with  the  publisher,  wnlch  was 
contrary  to  the  best  interests  of  the  advertiser,  he  was  adjudged  to  have  violated 
his  agreement  of  agency,  and  was  not  allowed  to  recover  commissions  under  his  con- 
tract.  Allen  vs.  Pierpont  differs  from  Hewitt  and  Hosier  vs.  Norman  Lichty  in 
that,  in  the  latter  case,  the  advertising  agency  apparently  had  no  control  over 
the  space  before  the  advertiser  had  given  the  order  for  the  space. 

Still  further  development  of  the  functions  of  the  advertising  agent  in  the 
direction  of  his  present  day  status  is  revealed  in  the  case  of  Rosenbaum  vs^. 
Sarasohn.'   Therein,  the  agent  represented  both  parties,  rendering  a  separate  ser- 
vice to  each,  and  taking  a  commission  from  each.   The  agent  stated  that  he  had 
been  authorized  by  the  Home  Guardian  Company  to  develop  a  plan  with  the  Jewish 
Daily  News  to  dispose  of  some  real  estate  owned  by  the  Home  Guardian  Company.   The 
"deal"  was  described  by  the  Court  as  follows: 

"Thereupon  plaintiff  (xRosenbaum)  outlined  his  proposition 
which  in  brief  was  that  the  Home  Guardian  Company  was  to  deed 
to  the  defendants  (the  Jewish  Daily  News  and  Sarasohn)  as 
trustees,  the  Asbury  Park  property,  which  had  been  cut  up  in- 
to lots....  These  lots  were  to  be  advertised  by  the  defendants 
in  said  newspaper  for  sale;  the  cost  to  the  advertiser  to  be 
at  regular  publication  rates...  and  for  every  lot  so  sold, 
$2.65  worth  of  advertising  was  to  be  inserted  and  paid  for  out 
of  the  collections."   (Parenthetical  matter  ours.) 

The  contract  provided  that  the  publisher  was  to  pay  commissions  to  the  agent 
on  the  advertising  so  procured.   The  agent  furnished  the  copy,  and  performed  the 
usual  duties  of  an  advertising  agent  in  the  preparation  of  the  advertisements. 
The  plan  succeeded  and  the  lots  were  sold.   Subsequently  the  Jewish  Daily  News 
learned  that  the  Home  Guardian  Company  regarded  the  agency,  Rosenbaum,  as  its 
agent,  and  was  paying  him  a  commission  of  |1.00  for  every  lot  so  sold.   It  then 
refused  to  pay  him  any  further  commissions  upon  the  space  used,  the  sale  of  which 
had  been  brought  about  through  Rosenbavun. 
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that  Rose 
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Court  held  that  Rosenbaum  was  the  agent  of  the  Home  Guardian  Company,  but 
nbeum  was  entitled  to  commissions  from  the  defendant  on  the  advertising 
ause  he  rendered  a  service  to  the  Jewish  Daily  News  separate  and  distinct 
rendered  to  the  Home  Guardian  Company,  and  also  because  the  publisher 
especial  confidence  and  trust  in  him.  Rosenbaiam  and  Sarasohn  were,  in 
templation,  strangers  to  each  other,  parties  of  adverse  interest.   The 
ted:   "The  services  were  not  identical  for  in  addition  to  plaintiff's 
ng  the  contract  for  the  parties  as  an  advertising  broker,  the  plaintiff 
other  services  for  the  Home  Guardian  Company." 


We  now  come  to  a  consideration  of  the  modern  advertising  agent,  as  he  does 
business  today. 

In  the  case  of  Kastor  vs.  Elders'  the  Court  described  the  advertising  agent 
in  suit  as  follows: 

"The  evidence  shows  that  in  the  growth  and  development  of  the 
advertisement  business  to  its  present  large  proportions  there 


U47  Iowa  270;  126  N.W.  170.  (1910) 

2 Rosenbaum  vs.  Sarasohn,  121  N.  Y.  Supp.  629;  184  App.  Div.  204. 

'156  S.W.  737;  170  Mo.  App.  490.  (1913) 
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has  come  to  be  what  may  be  termed  a  middleman  or  go-between, 
known  as  an  advertising  agent  or  agency.   This  man,  or  agency, 
deals  with  the  advertiser  on  one  hand,  advising  and  assisting 
him  in  the  selection  of  publications  to  be  used  and  having  put 
in  type  and  preparing  advertising  matter  or  copy;  making  or 
having  made  drawings,  electrotypes,  stereotypes;  preparing 
letters,  circulars,  pamphlets  and  literature  generally  for 
circulation  through  the  malls,  and  otherwise;  and  generally 
conducting  what  is  termed  as  an  advertising  cempaign  --  while 
on  the  other  hand,  the  agent  deals  with  the  publications  used, 
placing  all  orders  for  advertisements,  and  adjusting  all 
charges  and  settlements  with  them,  and  paying  all  amounts  due 
them.   In  fact,  in  such  cases  the  publication  deals  with  the 
agent  only.   The  agent  orders  the  space;  the  same  is  charged 
to  him  by  the  publication  at  the  card  rate,  less  the  agency 
commission  or  the  agency  rate,  ami  he  pays  therefor,  and  the 
advertiser  has  no  dealings  with  the  publication  whatever.   In 
such  cases  however,  the  charge  to  the  agent  for  the  space  used 
Is  lower  than  the  card  rate,  by  from  5  to  15  per  cent,  each 
publication  fixing  its  own  rate  or  charge.   This  is  what  is 
variously  desi^iated  in  the  testimony  as  the  'agency  rate, 
the  "lowest  rate,'  the  'rate  with  commission  deducted,'  etc. 
It  is  given  \mlformly  to  all  agencies  or  agents  recognized  by 
the  publications  as  trustworthy  and  to  whom  the  publishers  are 
willing  to  extend  credit.   It  is  allowed  by  a  publication  with 
the  expectation  (and  it  is  required  by  a  few  publications) 
that  the  agent  or  agency  retain  as  his  or  its  commission,  the 
difference  between  the  card  rate  and  the  rate  charged  the 
agent.   It  appears  that  the  agent  sometimes  gives  his  adver- 
tislng  patrons  the  benefit  of  part  of  the  agent's  commission, 
but  this  is  a  matter  of  contract  in  each  instance,  and  is 
determined  by  the  nature  of  the  accoimt,  the  kind  and  extent 
of  service  required  of  the  agent,  competition,  etc.... 
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In  the  case  of  Dolman  vs..  U.  S.  Rubber  Co.'  the  function  of  the  advertising 
agency  before  the  Court  was  described  as  follows: 

"As  to  a  newspaper,  an  advertising  agency  imdertakes  to  so- 
licit and  finally  prepare  for  insertion  advertising  matter 
and  to  collect  therefor,  and  to  pay  the  newspaper.   In  turn, 
the  newspaper  gives  to  the  agency  liberal  discounts  of  the 
payments  which  are  made  promptly.  As  to  the  advertiser,  the 
agency  ujidertakes  to  inform  Itself  of  his  wants  and  needs  and 
express  them  in  the  most  effective  form  for  insertion  in  a 
newspaper,  to  select  the  space  in  a  newspaper  where  the  adver- 
tisement is  to  be  inserted,  to  obtain  the  most  efficient  and 
economical  s'pace,  and  make  all  arrangements  therefor.   On  all 
these  matters,  it  undertakes  to  be  informed  as  fully  as  the 
proprietors  of  the  newspapers.  Both  as  to  the  newspaper  and 
as  to  the  advertiser  it  undertakes  to  do  perfect  work.   In 
the  interest  of  the  newspaper  and  also  in  the  interest  of  the 
advertiser,  it  xindertokes  to  make  payments  promptly,  obtain 
discou-nts,  for  prompt  payments,  and  give  the  advertiser  the 
benefit  of  the  cheapest  service  possible."   (Underscoring 
ours. ) 


*  Parenthetical  matter  ours. 

'109  Cal.  App.  353;  288  Pao.  131.  (1930) 
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In  the  case  of  O'Shaughnessy  vs.  Shaw,^  the  Court  described  the  activities 
of  the  agency  as  follows: 

"The  plaintiff  entered  into  contracts  with  the  publishers  of 
various  newspapers  and  other  periodicals  throughout  the  coun- 
try for  the  insertions  of  advertisements  approved  by  the  de- 
fendants, and  caused  the  insertion  of  all  such  advertisements 
as  have  been  heretofore  required,  and  entered  upon  the  per- 
formance of  such  other  services  as  we^'e  required  by  said 
agreement."   (Underscoring  ours.) 

While  in  this  case  the  agent  did  not  recover,  the  language  of  the  Court  is 
descriptive  of  the  customary  mode  of  doing  business  of  a  modern  advertising  agent, 

In  the  very  well-known  case  of  N.  W.  Ayer  vs.*  U.  S.  Rubber  Co.,  decided  by 
the  Supreme  Court  of  Pennsylvania  in  1925,'  the  Court  held  that  it  was  the  duty 
of  the  Ayer  agency  "not  only  to  place  advertising,  but  also  to  prepare  and  super- 
vise the  copy  and  submit  the  same  to  the  defendant  (the  U.  S.  Rubber  Company)  for 
approval;...  to  send  copy  to  the  publishers  and  keep  check  upon  publications  to 
see  that  they  were  in  accordance  with  the  contract,  and  properly  inserted  in  the 
publication;  claim  rebates  for  failure  to  insert  advertisements,  and  to  check  up 
and  pay  bills  and  rebill 
thetlcal  matter  ours.) 


them  to  the  defendant  and  keep  proper  accounts."   (Paren- 


One  further  case,  involving  modern  agency  practice,  will  be  cited,  that  of 
Kaden  vs.  Moon,'   where  the  Court,  in  part  said: 

"There  was  further  testimony  that  the  several  advertisements 
which  had  appeared  in  the  Cleveland  papers  had  been  prepared 
by  the  D'Arcy  Advertising  Agency  of  St.  Louis;...  that  in 
each  instance  the  advertisement  was  submitted  to  the  defen- 
dant for  its  approval;^  and  that  the  advertising  agency  made 
the  necessary  arrangements  for  the  insertion  of  the  adver- 
tisements in  the  papers  and  paid  the  papers  therefor,  and  in 
turn  billed  defendant  for  the  cost  of  the  entire  advertisement 
including  the  portion  which  had  not  been  prepared."   (A  deal- 
er's imprint.) 

From  these  few  cases,  chosen  from  among  those  where  the  business  conduct  of 
advertising  agencies  has  been  before  the  Courts,  the  evolution  of  a  system  may  be 
traced  in  rough  outline. 

There  have  been  instances  where,  after  an  agent  had  bought  advertising  space 
upon  a  firm  contract,  the  advertiser  has  elected  to  have  another  agent  serve  him. 
No  cases  have  been  found  where  a  publisher  has  denied  the  right  to  an  advertiser 
to  effect  a  transfer  of  his  account  from  one  agent  to  another. 

Some  agencies  have  challenged  the  right  of  an  advertiser  to  change  agencies 
and  transfer  space  contracts  without  paying  the  agency  the  equivalent  of  the  com- 
mission or  discount  which  he  would  have  received  had  the  contract  been  placed 
through  him.   The  best  known  case  on  this  point  is  that  of  N.  W.  Ayer  vs.  U.  S. 
Rubber  Company. ^   In  that  case  the  Court  held: 

"Plaintiff's  (N,  W.  Ayer's)  claim  for  compensation  is  based  on 
full  commissions  for  advertising  procureo  or  inserted  by  them 
previous  to  January  1,  1920.   They  aver  that  to  secure  space 
in  the  various  periodicals,  it  was  necessary  to  procxire  the 
reservations  many  months  in  advance  of  the  actual  date  of 
publication....  That  during  the  Fall  of  1919,  the  publishers 
contemplated  an  Increase  in  charges  for  advertising  in  the 
near  future,  and  in  order  to  avoid  paying  such  increase,  it 
became  necessary  to  place  the  advertising  before  the  change 
in  rates  was  agreed  upon;  that  subsequent  to  the  notice  of 


*  201  N.  Y.  Supp.  472;  206  App.  Div.  458.  (1923) 

'282  Pa.  404;  128  Atl.  103. 

'26  S.W.  (2nd)  812.  (1930) 

^Underscoring  ours. 

5 282  Pa.  404;  128  Atl.  103.  (1925) 
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December  15th  (a  note  of  dismissal  of  the  agency,  pending  the 
appointment  of  another  agency)  defendant  (U.  S.  Rubber  Co.) 
accepted  the  benefit  of  such  contracts  and  reservations,  and 
in  view  of  the  fact  that  the  advertising  was  placed  and  the 
work  required  of  plaintiff  under  their  contract  necessarily 
performed  previous  to  its  cancellation,  plaintiffs  were  en- 
titled to  full  commissions  thereon.  While  there  were  other 
services  plaintiffs  (N.  W.  Ayer  Co.)  would  have  performed 
had  the  contract  remained*  in  force,  there  is  also  evidence 
that  had  plaintiffs  continued  with  the  work  during  the  year, 
their  services  would  have  resulted  in  additional  cost  to  the 
defendant,  for  which  plaintiffs  would  have  been  entitled  to 

additional  compensation The  jury  returned  a  verdict  for 

the  full  amount  of  plaintiff's  claim.   The  judgment  is  af- 
firmed."  (Parenthetical  matter  ours.) 

Two  things  of  interest  appear  from  this  case:  (1)  the  agent  considered  him- 
self to  be  the  agent  of  the  advertiser,  and  (2)  the  agent  sued  the  advertiser  for 
his  commissions  or  discount,  rather  than  the  publisher. 

Ruber  Hoge  vs.  Smith  and  Wesson »  is  a  case  in  which  the  relations  between  ad- 
vertiser and  agency  were  not  clearly  defined  at  the  outset.   It  appeared  at  the 
trial  that  the  agency  had  laid  out  an  advertising  campaign,  and  sought  to  recover 
commissions  from  the  advertiser  for  the  dollar  amount  involved  in  the  rest  of  the 
advertising  schedule,  after  a  different  agency  had  been  appointed. 

The  Court  held  that  the  agency  had  been  properly  notified  of  its  discharge 
from  service,  and  that  it  had  had  time  to  clear  up  all  of  its  outstanding  obliga- 
tions.  It  had  cancelled  all  contracts  with  publishers,  and  had  been  paid  for  all 
work  actually  done.   Therefore,  the  agency  had  no  further  claim. 

This  case  is  distinguished  from  N.  W.  Ayer  vs..  U.  S.  Rubber  Co.,  su£ra,  in 
that  the  advertiser  did  not  complete  the  contract  with  the  publisher,  which  the 
agency  had  made  in  its  behalf,  but,  on  the  other  hand,  it  affirmatively  appears 
that  the  agency  procured  the  cancellation  of  the  space  reservations. 

We  have  the  recent  case  in  New  York  of  Dorrance  Sullivan  vs..  Bright  Star  Bat- 
tery«  where  a  contract  containing  the  following  provision  was  before  the  Court: 

"We  desire  to  do  our  advertising  through  you,  and  this  letter 
is  to  employ  you  as  our  advertising  agents  and  merchandising 
advisers.   We  authorize  you  to  plan,  prepare  and  place  our  ad- 
vertising  in  accordance  with  our  approval  on  the  following 
basis.  . . ."   (Underscoring  ours.) 

No  time  limit  appeared  for  the  duration  of  the  contract.   It  was,  therefore, 
terminable  at  will,  on  notice.   It  appeared  on  the  hearing  that  the  advertiser 
under  the  contract,  employed  the  agency  exclusively  to  do  all  its  advertising, 
which  employment  continued  for  about  a  year  and  a  half.   Then  the  advertiser  noti- 
fied the  agency,  pursuant  to  a  cancellation  clause  in  the  contract,  that  it  elected 
to  cancel  the  contract  as  of  ninety  days  later.   Immediately  after  giving  the 
notice,  the  advertiser  employed  other  agencies,  and  the  commissions  on  advertising 
placed  in  the  ninety  days  amounted  to  about  $3,100.   The  agency  sued  the  adver- 
tiser for  these  commissions.   In  an  opinion  of  the  Appellate  Division  of  the  Su- 
preme Court  of  New  York,  the  agency  was  denied  recovery,  because  the  contract 
lacked  mutuality  and  did  not  bind  either  or  both  to  any  definite  obligation.   The 
Court  of  Appeals,  however  in  a  £er  curiam  decision,  reversed  the  Appellate  Divi- 
sion, and  held  that  the  letter  of  employment  to  the  agent  gave  the  agent  the  ex- 
clusive right  to  place  the  manufacturer's  advertising  until  the  effective  aate  of 
cancellation. 

Thus,  we  see  the  advertising  agency  emerging  from  the  role  of  space  broker. 
Independent  and  free,  to  become  the  business  adviser  and  agent  of  the  advertiser, 
who  has  no  responsibility  to  the  publisher,  but  who  has  the  duty  of  skillfully 
executing  the  advertiser's  wishes. 


^32  Fed.    (2nd)   699.    (1929) 

'227  H.    Y.    Supp.    675  -  R   -   249  N.    Y.    593;    164  N.E.    596.    U928) 
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Section  3. 

The  Legal  Status  Of  The  Advertising  Agency 

An  examination  of  the  cases  having  to  do  with  the  classification  of  advertis- 
ing agencies  under  the  tax  laws  has  been  fruitful  of  results,  in  clarifying  the 
legal  status  of  the  advertising  agent.   A  leading  case  is  that  of  Fuller  &  Smith 
V3.  Routzahn,^  a  Federal  Income  Tax  Appeal,  from  which  the  following  language  is 
taken: 

"These  important  stockholders  (in  the  Fuller  &  Smith  agency) 
were  regularly  and  actively  and  continuously  engaged  in  the 
conduct  of  its  affairs.   This  was  their  regular  and  principal 
employment. . . . 

"It  is  contended  that  the  plaintiff's  (the  agency's)  capital 
was  a  material  income  producing  factor.   In  support  of  this 
contention,  it  is  urged  that  the  plaintiff  had  a  substantial 
capital,  greater  than  was  normally  required  in  its  business; 
that  as  a  result  of  the  presence  of  such  capital,  it  had  a 
good  credit  rating;  that  it  used  some  part  thereof  in  pro- 
curing art  work  for  its  clients;  and  also  that  it  bound  it- 
self to  publishers  for  its  clients'  advertising  bills,  and 
used  at  times  its  capital  in  paying  those  bills...."   (Paren- 
thetical matter  ours.) 


In  finding  that  the  agency  did  not  buy  and  sell 
tising  space,  the  Court  held: 


and  otherwise  trade  in  adver— 


"Plaintiff  did  not  contract  for  advertising  space  on  its  own 
accoimt. . . .   It  merely  reserved  advertising  space  for  specif- 
ic clients....   The  plaintiff's  income  consisted  in  the  com- 
mission or  differential  between  the  publisher's  card  rate 
paid  by  its  clients,  and  the  amoxint  paid  over  by  the  plain- 
tiff to  the  publisher.   Its  other  source  of  income  consisted 
of  the  retainer  fee  paid  by  its  clients. 
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intiff  so  conducted  its  business 
se  capital,  the  fact  that  it  was 
immaterial.   It  is  further  said 
gave  it  a  financial  standing 
ial  rating....   Clients  sought 
of  that  professional  standing... 


than  from  its  retainer  fee  and 
pace  placed  with  the  publishers 
immaterial."   (Underscoring  ours.) 


The  agency  was  granted  classification  as  a  personal  service  corporation. 


In  another  Federal  Income  Tax  case,  H.  K.  McCann  vs. 
ternal  Revenue,'  the  Board  of  Tax  Appeals  held: 


the  Commissioner  of  In- 


"The  evidence  establishes  that  what  the  advertisers  sought 
was  the  expert  advertising  service  and  marketing  counsel  of 
the  petitioner's  stockholders  account  executives.   The  num- 
ber of  clients  was  so  small  and  the  amount  expended  by  each 
was  so  substantial  that  it  was  possible  to  give  their  per- 
sonal attention  to  the  problems  of  these  advertisers." 
(Parenthetical  matter  and  underscoring  ours.) 

This  agency  was  also  given  a  personal  service  classification.   The  agencies 
which  were  parties  to  the  two  proceedings  just  named  were  members  of  the  American 
Association  of  Advertising  Agencies,  which  organization  had  laid  down  general 
standards  for  the  business  conduct  of  its  members. 


^23  Fed.    C2iid)    959.    (1927) 

'Docket  6578,  Board  of  Tax  Appeals.    14  B.T.A.    234. 
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In  the  case  of  Morse  vs_.  Cantor,^  tne  agency,  a  space  broker,  sought  exemption 
from  a  personal  property  tax,  alleging  that  it  was  a  mercantile  corporation.   The 
Court  reached  the  following  conclusions  upon  the  facts: 

"It  is  quite  apparent  from  the  testimony  that  the  relator  (the 
acency)  did  not  buy  and  sell  advertising  space  outright,  but 
retained  control  over  it  at  all  times,  and  charged  a  certain 
amount  to  its  clients  which  might  also  include  a  profit  on  the 
advertising  space  already  contracted  for,  and  at  the  same  time 
a  fair  and  reasonable  fee  for  services  rendered  to  the  client. 
Therefore,  I  am  of  the  opinion  that  the  relator  has  failed  to 
show  that  it  is  a  mercantile  corporation  within  the  provisions 


of  the 


Tax  Law."   (Parenthetical  matter  and  underscoring  ours.) 


Suit  for  a  personal  service  classification  was  upheld  in 
Turnbull  vs..  the  U.  S.,'  from  which  the  following  language  is 


the  case 
taken: 


of  Potts- 


"In  1919  the  plaintiff  (the  agency)  filed  for  the  year  1918 
its  tax  return  upon  the  basis  of  a  personal  service  corpora- 
tion...  next  it  is  established  beyond  doubt  that  tne  principal 
stockholders  were  continuously  active  in  the  business....   The 
defendant  (the  Government)  admits  that  the  plaintiff  did  not 
guarantee  the  account  of  its  customers  with  the  publisher  and 
the  advance  payment  made  by  the  plaintiff  served  only  to  se- 
cure a  cash  discount  from  the  publishers  which  was  passed  on 
by  the  plaintiff  to  the  customer....  It  is  indeed  difficult  to 
perceive  wherein  the  method  produced  income  to  any  material 
extent."   (Parenthetical  matter  ours.) 


ev 

amounts 
tioner. 


due  from  the  client  before 
"   (Underscoring  ours.) 


In  the  case  of  McCann  vs.  Commissioner  of  Internal  Revenue,  supra,  the  fol- 
lowing descriptive  and  factual  language  appears  in  the  decision  of  the  Board  of 
Tax  Appeals: 

"Petitioner  (the  agency)  rendered  services  to  advertisers, 
whom  it  designated  as  clients.   This  service  varied  according 
to  the  requirements  of  the  particular  case.   After  a  basic 
plan  for  the  campaign  had  been  prepared  and  agreed  upon,  pe- 
titioner's services  varied  with  the  particular  case  and  the 
media  selected.   The  petitioner  purchased  no  advertising 
space  in  bulk  and  no  space  for  its  own  account  except  a  small 
amount  in  a  trade  journal  in  which  it  Inserted  advertisements 
of  its  own  business.   Petitioner  never  ordered  space  for  a 
client  unless  the  client  knew  the  cost  and  approved  it. 
Petitioner's  relationship  with  a  client  was  not  to  run  for 
any  fixed  time,  but  was  cancellable  by  either  at  will.   Upon 
termination  of  the  relationship  between  petitioner  and 
client,  unused  space  belonged  to  the  client  and  was  used  by 
him  with  or  without  another  agent.  No  client  ever  asked 
petitioner  to  prepay  bills  for  its  advertising  or  to  extend 
credit  to  the  client.   Petitioner  never  offered  to  do  any  of 
these  things,  and  never  guaranteed  payment  of  advertising 
bills  to  publishers."   (Parenthetical  matter  ours.) 

These  cases  make  it  clear  that  the  present-day  advertising  agent  who  has  r.one 
to  court  is  a  professional  man,  in  the  sense  that  he  counsels  others  as  to  the 
conduct  of  their  business.   Clients  seek  him  out  "because  of  professional  stand- 
incr  »   or  for  "expert  advertising  service  and  marketing  counsel.    Just  as  is  true 
with  other  professional  men,  the  service  rendered  his  clients  varies  according  to 
the  requirements  of  the  particular  case  and  the  particular  media  selected.    The 
agency  is  not  a  "mercantile  corporation." 


1  People  ex  rel.  Morse  International  Agency  vs.  Cantor.  196  N.  Y.  Supp.  514;  119  Misc.  Rep.  355. 

(1922) 
'  37  Fed.  (2nd)  970.  (1930) 


The  "client"  adverted  to  in  the  cases  cited  is  the  advertiser.  None  of  the 
cases  refers  to  the  publisher  as  enjoying  that  role.   The  professional  and  per- 
sonal service  rendered  is  rendered  to  the  advertiser.   The  authorities  cited  like- 
wise indicate  the  fact  that  control  of  the  advertising  space  has  passed  into  the 
hands  of  the  advertiser. 

There  has  been  one  case  examined  which  maintains  an  opposite  thesis.   In 
Basham  vs.*  L^cas,^  the  advertising  agency  is  held  to  be  a  mercantile  corporation, 
and  not  a  personal  service  corporation.   The  decision  is  as  unsatisfactory  to  the 
student  of  advertising  practice  as  it  apparently  was  to  the  judge  who  rendered  it. 
The  Court  itself  felt  that  it  was  treading  upon  uncertain  terrain,  as  will  appear 
from  the  following  excerpt  from  the  decision: 

"I  am  boimd  to  say  that  the  testimony  in  this  case  leaves  me 
In  grave  doubt  and  confusion  as  to  the  amount  of  capital  in 
the  business....  Just  what  part  this  borrowed  money  and  the 
paid  in  capital  stock  played  in  the  production  of  income  for 
that  year,  I  am  left  to  guess....  I  am  thoroughly  satisfied 
that  such  an  order  (for  advertising  space)  as  the  one  filed, 
made  the  plaintiff  (the  agency)  directly  liable  to  the  adver- 
tising medium  with  which  the  order  was  placed."  (Parenthet- 
ical matter  and  underscoring  ours.) 

While  the  scope  of  this  study  is  to  show  the  state  of  the  law,  in  its  relation 
to  advertising  practices,  and  not  to  argue  the  merits  of  the  several  decisions,  it 
should  be  stated  that  the  Court  in  the  Basham  case  seems  to  have  lost  sight  of  the 
personal  and  professional  services  of  the  agency,  the  rendition  of  which  are  its 
principal  occupation.   The  observation  should  be  made  in  passing  that  the  rule  in 
the  Basham  case  which  holds  the  advertising  agent  liable  for  the  cost  of  advertis- 
ing space  runs  counter  to  the  prevailing  view  of  the  Courts. 

The  later  case  of  Conover  vs.  Commissioner  of  Internal  Revenue,  decided  by  the 
Federal  Board  of  Tax  Appeals,'  is  more  persuasive  than  the  Basham  case.   In  holding 
that  the  S.  A.  Conover  Co.  was  a  personal  service  corporation  the  Board  s tatted,  in 
part: 

"We  come  then  to  consider  the  only  remaining  qualification  re- 
quired under  the  definition  of  a  personal  service  corporation, 
namely,  is  capital,  (whether  invested  or  borrowed)  a  material 
Income  producing  factor?  It  is  not  sufficient  to  defeat  per- 
sonal service  classification  that  capital  be  used  in  the  busi- 
ness or  that  capital  be  Incidental  to  the  production  of  income. 
The  capital  must  be  a  material  factor  in  producing  income.... 

"In  this  connection  It  is  urged  that  the  contract  between  the 
publisher  and  the  advertising  agent  is  such  that  the  advertis- 
ing agent  is  responsible  for  the  payment  of  all  bills  for  ad- 
vertising, that  recognition  is  extended  only  to  agencies  having 
good  financial  standing  and  that  capital  is  necessary  to  obtain 
recognition  as  an  agency  for  use  in  paying  for  space  used  by 
advertisers. 


y 


"It  is  our  opinion  that  the 
or  legal  liability,  so  long 
dealing  in  the  purchase  and 
with  what  we  must  decide... 
potential  only.... 


matter  of  either  the  theoretical 

as  the  agent  is  not  a  principal 

sale  of  space,  has  little  to  do 

The  use  of  capital  has  been 


"In  the  days  of  magazines  with  a  national  circulation  reaching 
into  millions  of  copies  and  the  cost  of  advertising  space  into 
thousands  of  dollars  per  page,  the  preparation  of  such  adver- 
tising and  the  selection  of  the  proper  media  in  which  it  is  to 
appear  has  come  to  be  recognized  as  a  business  or  profession 
requiring  skill  and  experience,  and  it  was  in  such  business 


req 


that  the  taxpayer  was  principally  engageTT 
come  producing  factor  was  the  experience  and 
Conover...."   (Underscoring  ours.) 
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*21  Fed.  (2nd)  550.  (1927) 
'6  B.T.A.  679.  (1928) 
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case,  decided  in  1876,  the  "agent" 
Hampton  case  (1902).  In  the  Allen 
vice  to  the  advertiser.  Likewise, 
the  Rosenbaum  case.   In  the  Kastor 


In  the  Iowa  case  of  Carnego  vs..  Crescent  Coal  Company, i  there  appears  the 
following  interesting  dictum  in  regard  to  personal  services: 

"Services,"  said  the  Court,  "personal  or  otherwise,  are  so 
various  and  differ  so  much  in  their  nature  and  value,  that 
general  application  of  the  principle  pertaining  to  the  proof 
of  value  of  property  ought  not  to  obtain.   It  is  a  matter  of 
dally  observations  that  prices  paid  different  persons  for 
like  services  differ  radically.   There  is  no  general  crite- 
rion, such  as  the  open  market,  by  which  to  ascertain  what 
the  rendition  of  a  specified  service  is  worth.   This  often 
depends  on  experience,  or  environment,  and  frequently  on 
opportunity." 

If  it  be  true  that  the  advertising  agency,  as  that  business  is  conducted  to- 
day, renders  a  personal  and  professional  service,  the  next  question,  in  orderly 
sequence,  is  the  determination  of  the  character  of  the  person  served.   In  the  Clegg 

^  -   ■•   "    -"  served  himself.   That  likewise  was  true  in  the 

case  (1884)  he  was  beginning  to  render  some  ser- 
he  was  held  to  be  the  agent  of  the  advertiser  in 
tne  nosenoaum  ^as«.   -lx^  u.x^  .v^o.w.  case,  the  Court  terms  advertisers  the  "patrons" 
of  the  agency  and  clearly  defines  the  duties  of  the  agency  to  his  patron.   The 
duties  of  the  agency  to  his  client,  as  defined  in  the  Dolman  case,  include  that  of 
obtaining  the  "most"  efficient  and  economical  space."   In  the  Ayer  case,  he  was 
clearly  acting  as  the  agent  of  the  advertiser,  and  sued  the  advertiser  for  his  com- 
missions.  Two  other  cases,  Huber  Hoge  and  Dorrance  Sullivan,  involving  suits  for 
advertising  commissions  show  that  the  agency  sued  its  principal,  the  advertiser, 
for  his  compensation.   In  the  Puller  &  Smith  litigation,  the  Court  found^^that  ad- 
vertisers "sought  plaintiff's  services  because  of  professional  standing.    In  the 
McCann  case  advertisers  sought  out  the  agency  for  ^'expert  advertising  service  and 
marketing  counsel."  We  find  no  case  involving  modern  agency  practice  where  the 
agency  has  sued  the  publisher  for  compensation.   Apparently  he  looks  only  to  the 
advertiser  for  recompense  for  the  value  of  his  services. 

It  seems  logically  and  irrefutably  to  follow  that  the  advertising  agency,  as 
that  business  is  generally  conducted  today,  is  the  agent  of  the  advertiser. 

Section  4. 

Relations  Between  Advertisers  and  Publishers 

The  relations  between  advertisers  and  publishers  depend  in  a  large  degree  upon 
the  nature  of  the  contracts  drawn  between  them  for  the  purpose  of  advertising  space. 
There  is  nothing  unusual  about  this  type  of  contract  which  distinguishes  it  from 
other  contracts  for  the  purchase  of  commodities.   The  usual  rules  for  the  inter- 
pretation of  contracts  apply  here,  and,  in  the  great  majority  of  cases,  there  is  no 
oonfusion  about  the  intent  of  the  parties  to  the  agreement. 

Where  one  of  the  parties  is  in  breach  of  the  contract,  there  is  an  apparent 
conflict  of  opinion  as  to  the  measure  of  damages.   There  are  several  factors  in  the 
law  of  contracts  which  determine  the  measure  of  damages  to  be  applied.   A  mutual  or 
bilateral  contract  differs  in  form  from  a  \milateral  or  non-mutual  contract.   A 
contract  for  personal  services  is  treated  somewhat  differently  as  regards  the  mea- 
sure of  damages  from  one  for  the  purchase  of  a  commodity. 

In  the  cnse  of  Rishel  vs.'  Stuyvesant,'  the  Court  discusses  that  matter  in  the 
following  language: 

"The  contract  for  advertising  in  port  resembles  the  usual  con- 
tract for  goods  bought  and  sold  and  in  part,  resembles  a  con- 
trnct  for  personal  services,  and  in  fact,  it  seems  to  be  more 
akin  to  the  latter.   The  lof^ic  of  the  rule  as  set  forth  in 
Sec.  145,  Personal  Property  Law,  is  that  the  cost  of  material 
and  labor,  in  the  manufacture  of  commodities  under  a  contract 
is  so  large  a  part  of  the  contract  price,  that  the  seller  of 
such  merchandise,  upon  being  apprised  of  the  determination  of 
the  buyer  not  to  proceed  with  the  contract,  is  bound  in  order 
to  minimize  the  damage,  to  cease  the  purchase  of  further  raw 

»163  Iowa  194;  143  N.W.  550.  (1913) 

'204  N.  Y.  Supp.  659;  123  N.  Y.  Misc.  208.  (1924) 
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material,  and  the  manufacture  of  that  on  hand.   It  is  elemen- 
•  tary  that  the  party  seeking  to  recover  on  a  contract  must  not 
act  so  as  to  unnecessarily  enhance  the  damages  sustained  by 
him.  A  party  to  a  contract  is  entitled  to  its  full  benefits. 
In  other  words,  he  is  entitled  to  the  excess  of  the  selling 
price  over  the  cost.... 

"The  contract  for  personal  services  does  not  as  a  matter  of 
law  differ  from  the  contract  for  goods  bargained  and  sold. 
The  distinction  Is  a  factual  one,  in  that  the  law  does  not 
take  cognizance  ordinarily  of  the  expenditures  made  for  sub- 
sistence in  the  carrying  out  of  a  contract.   The  measure  of 
damages  upon  a  breach  of  the  contract  for  personal  services 
prima  facie  is  the  contract  price.   This  is  the  rule  because 
usually  there  is  no  deduction  to  be  made  for  the  cost  of 
producing  such  personal  services....   Even  in  a  contract  for 
personal  services.  If  the  employe  was  obligated  to  spend 
money  in  connection  with  his  employment,  these  necessary  ex- 
penditures would  have  to  be  deducted  from  the  contract  price 
of  the  employe's  services  in  an  action  for  wrongful  dis- 
charge .... 

"It  has  been  repeatedly  held  in  this  jurisdiction  that  in 
contracts  for  advertising,  where  the  defendant  breaches  his 
contract  by  notifying  the  plaintiff  to  discontinue  f\arther 
insertions  of  the  advertising  contracted  for,  the  publisher 
is  entitled  to  recover  the  profits  he  would  have  made  if  the 
defendant  had  fully  performed.   This  can  be  gauged  in  only 
one  way,  the  contract  price  less  the  cost  of  performance. 

In  the  first  Section  we  quoted  from  certain  cases  where  advertising  had  been 
held  to  be  a  commodity.   Mention  here  will  be  made  of  the  case  of  Starchroom  vs_. 
Threkheld,^  wherein  a  contract  for  advertising  was  held  to  be  a  contract  for  per- 
sonal service: 

"The  nature  of  the  contract,"  said  the  Court,  "to  furnish 
advertising  'to  be  taken  and  used  by  the  plaintiff  would 
seem  to  be  a  contract  in  which  the  personality  of  the  adver- 
tiser is  material  to  the  contract.   Not  only  does  the  lan- 
guage used  by  the  parties  indicate  that  the  advertising  is 
to  be  on  behalf  of  the  Engraving  Company  but  the  nature  of 
the  business  is  such  that  it  is  not  reasonable  to  find  that 
the  parties  contemplated  the  use  of  the  space  by  any  one 
that  the  Engraving  Company  might  designate.   Such  construc- 
tion would  lead  to  the  conclusion  that  the  Publishing  Com- 
pany would  be  required  to  carry  an  advertisement  of  any 
kind  that  the  assignee  of  the  Engraving  Company  might 
specify." 

a 

There  appears  to  be  a  conflict  of  opinion  as  to  whether  a  contract  for  adver- 
tising space  is  divisible  or  indivisible.   There  are  two  cases  which  at  first  blush 
would  appear  to  be  in  conflict.   The  logic  of  these  apparently  variable  decisions 
must  be  sought  in  the  language  of  the  contracts  In  suit.   In  the  case  of  Post  vs. 
Frank,'  the  Court  stated  that:  . 

"The  order  being  for  a  definite  and  fixed  sum,  and  for  a 
specific  number  of  advertisements,  or  insertions,  it  must 
be  deemed  In  view  of  the  language  used,  to  have  been  accepted 
in  toto,  by  the  commencement  of  the  advertisement,  and  that 
the  plaintiff  thereby  undertook  to  complete  it.   Having  be- 
come a  binding  bilateral  contract,  the  defendant  could  not 
cancel  it  without  the  plaintiff's  consent.   The  part  per- 
formance of  an  order  for  a  definite  number  of  insertions  and 
for  a  definite  amovint  necessarily  implies  an  acceptance  and 
an  agreement  to  ccaaplete,  as  unless  completed  nothing  would 
be  earned." 


'fl 


U3  Ohio  App.    2il.    (1920) 
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The  opinion  cites  the  case  of  White  vs, 
no  conflict  between  the  two. 


Allen  Kingston,  stating  that  there  is 


Albert  Frank,  one  of  the  parties  in  the  above  cited  case,  is  an  advertising 
agency.   The  name  of  its  principal  does  not  appear  in  the  opinion. 

In  the  case  of  White  vs..  Allen  Kingston,^  which  was  cited  in  Post  V3_.  Albert 
Frank,  the  Court  said  that  umder  the  terms  of  the  order,  the  publisher  was  not  re- 
quired to  print  the  advertisement,  but  where  it  did  print  the  advertisement,  the 
advertiser  could  be  held  for  its  price.   However,  when  the  publisher  ceased  print- 
ing the  advertisement,  as  it  could  at  will,  then  the  advertiser  was  not  liable  for 
what  it  had  not  received. 


More  light  seems  to  be  cast  on 
young,'  from  which  the  following  is 


the  subject  in 
excerpted: 


the  case  of  Mendell  vs.  Will- 


"The  letter  was  an  offer  which  was  revocable  until  the  first 
advertisement  ran,  which  is  the  mark  of  acceptance. 

"When  after  a  contract  had  been  entered  into  between  two 
parties,  notice  is  given  to  one  of  them  that  the  contract  is 
rescinded  on  his  part...  it  is  the  duty  of  such  other  party, 
upon  receiving  such  notice  to  save  the  former  so  far  as  it 
is  in  his  power,  all  further  damages.   The  plaintiff  is  en- 
titled to  damages,  but  the  measure  is  not  the  full  contract 
price.   The  profits  to  be  made  (by  the  publisher)  are  the 
measure  of  the  damages."   (Parenthetical  matter  ours.) 

In  the  case  of  Stumpf  vs_.  Merz,'  it  was  proved  that  the  publication  acceded 
to  the  cancellation  of  the  contract  by  the  advertiser,  and  the  judgment  apparently 
included  payment  only  for  those  advertisements  which  had  been  run.   The  Court  held 
as  follows: 

"Had  the  plaintiff  gone  on  and  completed  the  contract,  or 
even  properly  protested  against  the  defendant's  act  they 
might  have  recovered.   They  acquiesced,  and  the  acquiescence 
was  fatal." 

In  those  cases  where  the  full  price  for  a  series  of  advertisements  was  the 
only  sum  of  money  stated  in  the  contract,  there  appears  to  have  been  an  indivisible 
contract  to  perform  the  entire  schedule,  but  where  the  amount  for  each  individual 
advertisement  is  specified,  the  theory  seems  to  be  that  the  intent  of  the  parties 
is  that  there  shall  be  payment  for  each  advertisement  as  it  is  run.   In  the  case  of 
Cleveland  Co.  vs.  Standard  Amusement  Company,*  where  a  quantity  discount  for  adver- 
tising space  played  a  part,  the  measure  of  damages  was  the  difference  between  the 
face  value  of  the  contract  and  the  short  rate. 

As  between  advertisers  and  publishers  there  are  other  rights  and  obligations 
which  may  be  implied  in  any  contract  for  the  purchase  of  advertising  space.   Perhaps 
the  most  important  of  these  is  the  responsibility  which  the  publisher  assumes  for 
the  correct  wording  and  execution  of  the  advertising  copy  submitted  by  the  adver- 
tiser.  This  was  settled  ns  long  ago  as  the  year  1813,  and  the  rule  has  not  been 
changed  since,  insofar  as  we  have  been  able  to  discover.   The  1813  case  adverted  to 
is  that  of  George  Jackson  vs.  Abijah  Adams, ^  from  which  the  following  is  quoted: 

"The  undertaking  of  the  defendants  (the  publisher)  in  this 
case,  being  for  hire,  and  in  the  exercise  of  their  ordinary 
occupation,  that  of  printing,  they  must  be  answerable  for  any 
neglect  or  mismanagement  in  the  performance  of  their  trust, 
and  for  any  loss  or  damage  which  might  have  been  avoided  by 
that  degree  of  care  and  diligence  which  their  employer  had  a 
right  to  expect  and  rely  upon.   If  therefore  the  printers 
were  not  misled  by  the  writing  of  the  advertisement  delivered 
them,  as  for  Instance  supposing  it  were  examinable,  if  the 
twentieth,  were  not  so  written  as  to  be  mistaken  for  the 


*  126  K.  Y.  Supp.  150;  69  N.  Y.  Misc.  627.  (1910) 
2 85  N.  Y.  Supp.  647;  42  N.  Y.  Misc.  210.  (1903) 

'  99  N.  Y.  Supp.  337;  46  N.  Y.  Misc.  620.  (1906) 
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twenty-eighth,  supposing  a  suitable  degree  of  attention  to 
the  part  of  the  compositor,  I  think  the  defendants  were  liable 
in  this  action.... 

"But  for  incidental  and  remote  consequences,  which  may  prove 
to  be  as  in  this  case  losses  and  damages  of  a  very  considerable 
amount,  the  risk  respecting  them  not  having  been  notified  or 
stated  to  him,  and  of  which  he  had  no  warning,  for  these  I 
think  he  is  not  liable  upon  what  may  be  considered  within  the 
ordinary  undertaking  implied  from  his  occupation."   (Paren- 
thetical matter  ours.) 

In  every  contract  there  is  an  implied  provision  that  if  the  execution  of  the 
contract  becomes  impossible  of  performance,  then  the  contract  is  voided.   This 
general  rule  applies  to  contracts  for  advertising  space.   The  rule  is  stated  in  the 
case  of  Alfred  Marks  Realty  Co.  vs.  Churchill's,^  as  follows: 

"...  it  may  not  be  amiss  to  call  attention  to  the  ocaislderatlon 
that  this  contract  falls  within  the  established  rule  that, 
where  the  performance  of  an  agreement  depends  upon  the  happen- 
ing of  an  event,  over  which  neither  party  has  any  control,  an 
implied  condition  will  be  read  into  the  agreement  to  the  effect 
that  the  contract  shall  be  abrogated  upon  the  non-happening  of 
such  an  event. " 

In  the  new  field  of  radio  broadcasting,  problems  arise  which  have  not  yet  been 
fully  considered  by  the  Courts.   Such  a  problem  is  the  question  of  libel.   An  in- 
teresting decision  is  that  of  Sorenson  vs^.  Wood,'  wherein  the  Court  held  that: 

"One  who  publishes  and  broadcasts  to  200,000  people  must  place 
someone  with  judgpient,  and  authority  to  exclude  libellous  mat- 
ter, or  answer  for  the  wrong.  There  is  no  good  reason  for  not 
applying  the  same  rule  of  responsibility  with  reference  to 
broadcasting  stations  that  is  applied  to  their  competitors  the 
newspapers. 

In  regard  to  the  right  of  the  publisher  to  approve  advertising  copy  which  is 
to  appear  in  his  publication,  the  case  of  Amalgamated  Furnitxare  Factories,  Inc.  vs. 
Rochester  Times  Union,'  is  in  point.   In  that  case  the  Court  held  that: 

"The  privilege  of  approval  of  copy  was  expressly  reserved  to 
it  in  the  contract.... 

"If  the  card  rate  (containing  this  provision)  were  part  of  the 
contract,  the  defendant  cannot  refuse  to  approve  copy  without 
a  reasonable  ground  for  doing  so,  and  even  if  it  were  not  part 
of  the  contract,  it  has  the  right,  in  my  opinion,  to  refuse 
copy  which  contains  a  misrepresentation,  or  statements  of  fact 
known  to  be  \Antrue,  deceptive  or  misleading....   Irrespective 
of  the  rate  card,  the  defendant  was  under  no  contract  obliga- 
tion to  publish  untrue  statements  in  its  advertising  columns. 
It  not  only  had  the  right  but  was  charged  with  the  duty  to  re- 
fuse to  give  publicity  to  statements  known  to  be  untrue." 
(Parenthetical  matter  ours.) 

Section  5. 

Relations  Between  Advertisers  and  Agencies 


ards 
cies 
pers 
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representatives  of  advertising  mediums.  The  case  of 
cited,  is  a  good  illustration  of  the  type  of  service 
Routzahn  and  McCann  vs.  the  Conunlssloner  of  Internal 
Conover  vs.  the  Commissioner  of  Internal  Revenue. 


is 


Kastor  vs.  Elders,  earlier 
rendered.   Fuller  Sc   Smith  vs. 
Revenue  are  corroborative,  as 
Other  citations  might  be  ad- 


than  distinctive.   The  only  case  found 


duced.  but  they  would  be  cximulative  rather  ,    ^    ^^      ^ 

which  holds  to  a  minority  view  is  that  of  Basham  vs.  Lucas,  elsewhere  discussed  as 

an  unsatisfactory  decision. 

In  the  case  of  Kaden  vs.  Moon,'  the  Court  stated  that: 

"It  is  immaterial  what  terms  are  used  by  the  parties,  or  by 
what  name  the  transaction  is  designated,  if  the  facts  taken 
as  a  whole  fairly  disclose  that  the  one  party  acting  for  or 
representing  another  by  the  latter 's  authority;  and  that  the 
relationship  of  agency  does  not  depend  in  every  instance 
upon  an  express  appointment  and  acceptance,  but  is  often  to 
be  Implied  from  the  words  and  conduct  of  the  parties  to  the 
transaction....   There  is  no  doubt  about  the  fact  that  the 
D'Arcy  Company  was  the  agent  of  defendant  (an  advertiser) 
in  having  the  advertisements  prepared  and  printed,  and  that 
the  defendant  was  chargeable  with  the  knowledge  of  every- 
thing printed  therein.    (Parenthetical  matter  ours.) 

Thus,  the  relation  of  principal  and  agent  may  be  inferred  from  the  nature  of 
the  work  of  the  advertising  agency. 

In  the  New  York  case  of  Dorrance  Sullivan  vs.  Bright  Star  Battery,'  a  contract 
was  before  the  Court  in  which  it  was  stated  that  "this  letter  is  to  employ  you  as 
our  advertising  agents  and  merchandising  advisers.   We  authorize  you  to^^plan, 
prepare  and  place  our  advertising  in  accordance  with  our  approval,  etc.    It  would 
appear  that  in  this  instrument,  the  parties  were  seeking  to  create  the  relation  of 
principal  and  agent. 

According  to  Mr.  Roy  Durstine,*  an  eminent  advertising  agent,  "it  is  the  busi- 
ness of  the  agency  to  make  contracts  with  sellers  of  advertising  space  and  materi- 
als in  behalf  of  the  advertiser,  to  conduct  the  intricate  purchase  of  space  and 
materials,  to  see  that  the  advertising  is  as  ordered  and  to  act  as  a  central  dls- 
biirsing  office  in  paying  the  advertiser's  bills." 

A  very  realistic  concept  of  advertising  agency  functions  is  contained  in  a 
letter  from  F.  VVayland  Ayer,  published  in  1921,5  and  which  had  been  brought  to  the 
attention  of  counsel,  from  which  the  following  is  excerpted: 

"It  should  be  the  sole  business  of  this  agency  to  serve  its 
clients.   Naturally,  the  basis  of  remuneration  for  this  ser- 
vice then  becomes  a  matter  of  mutual  agreement  between  our 
clients  and  ourselves.   None  other  than  we  could  know  the 
cost  of  the  service.  None  other  than  the  client  could  judge 
its  value  to  him. " 

Mr.  Ayer  proclaims  himself  to  be  the  agent  of  the  advertiser,  and  of  necessity 
a  party  adverse  to  the  interest  of  the  publisher. 

We  have  examined  a  number  of  contracts  between  advertisers  and  advertising 
agencies,  notably  contracts  used  by  such  agencies  as  the  J.  Walter  Thompson  Com- 
pany, Benton  &  Bowles,  N.  W.  Ayer,  Moser  &  Cotlns,  and  others,  and"  all  such  con- 
tracts contain  an  offer  by  the  agencies  of  a  personal,  professional,  and  marketing 
service  to  advertiser  clients.  None  of  these  contracts  specifies  a  possible, 
potential,  or  actual  service  to  the  publisher.   It  would  thus  appear  that  opinion 
among  advertising  agencies  and  the  Courts  is  identical  as  to  the  character  and 
type  of  service  rendered  the  clients. 


*  21  Fed.  (2nd)  550.  (1927) 

'26  S.  W.  (2nd)  812.  (1930) 
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Advertisers  have  been  held  liable  for  the  acts  of  advertising  agencies  re- 
tained by  them.   In  the  New  York  case  of  Montague  vs.  All-Package  Grocery  Stores,^ 
the  agent  was  employed  to  publish  the  house  organ  of  the  All-Package  Grocery  Com- 
pany.  He  did  not  pay  the  bills  for  which  he  had  received  moneys  from  the  adver- 
tiser.  The  Court,  in  effect,  said  that  the  arrangement  did  not  contemplate  that 
the  agency  should  operate  independently  of  the  advertiser,  but  should  act  merely 
as  his  spokesman  at  all  times.   The  supply  houses  did  not  know  the  terras  of  the 
agreement  but  that  fact  was  not  considered  by  the  Court  to  be  important. 

The  advertiser  had  received  the  benefit  of  the  materials  supplied,  and  he  was 
required  to  pay  the  supplier,  even  though  he  had  already  paid  the  agent. 

In  the  companion  case  of  All-Package  Grocery  Stores  Co.  vs..  McAtamney,  *  the 
advertiser  sued  the  agency  for  non-payment  of  moneys  which  had  been  paid  to  him 
for  the  account  of  the  supplier.   The  agent  was  held  to  be  guilty  of  conversion  of 
funds  held  by  him  in  a  fiduciary  capacity. 

A  somewhat  similar  state  of  facts  existed  in  the  New  York  case  of  Clarke  vs. 
Watt.'   There,  the  agent  left  tovm  before  paying  bills  which  he  had  contracted  with 
the  publisher.   The  Court  said  in  part: 

"The  contract  bears  upon  its  face  indisputable  evidence  that 
the  advertising  contracted  for  is  for  the  benefit  of  some  other 
person  than  the  H.  B.  Kohler  Agency.   This  being  so,  the  plain- 
tiff (the  publisher)  was  entitled  to  assume  that  there  was  an 
undisclosed  principal  other  than  the  advertising  agency.... 
The  defendant,  having  received  the  full  benefit  of  the  adver- 
tising, the  agent  virtually  acting  for  both  parties,  and  the 
agent  having  disappeared  and  become  irresponsible,  it  is  dif- 
ficult to  see  the  justice  of  the  rule  which  allows  the  real 
beneficiary  to  escape  payment,  and  deprives  the  plaintiff  (the 
publisher)  of  the  fruits  of  his  labor...."   (Parenthetical  mat- 
ter ours. ) 

The  advertiser  was  twice  out-of-pocket. 

The  case  of  Daily  Attractions  vs.  Albert  Frank,  cited  for  infomiative  purposes 
only,  and  not  as  precedent  authority,  decided  in  1917  by  the  Municipal  Court  of  the 
City  of  New  York,  was  an  Instance  in  which  the  advertiser  became  Insolvent  and  the 
publisher  attempted  to  hold  the  agency.  The  Court  held  that  there  was  no  liability 
attaching  to  the  agency  in  the  event  of  the  insolvency  of  his  principal,  the  adver- 
tiser. 

From  the  preceding  paragraphs,  it  thus  appears  that  it  is  the  contract  between 
the  advertiser  and  the  agency  v/hich  creates  the  agency  relation;  this  contract  de- 
fines the  scope  of  the  agency's  services;  it  provides  the  method  by  which  the 
agency  is  to  be  paid.   There  is  no  necessity  for  a  corresponding  contract  between 
the  agency  and  the  publisher. 

The  rights  and  duties  of  principal  and  agent  have  been  so  carefully  considered 
in  a  long  line  of  decisions  that  in  most  instances  the  law  and  equity  of  any  given 
set  of  circumstances  can  be  easily  determined. 

"The  agent  is  not  entitled  to  avail  himself  of  any  advantage 
that  his  position  may  give  him  to  profit  beyond  the  agreed  com- 
pensation for  his  services.   He  will  be  required  to  account  to 
his  employer  or  principal  for  any  gift,  gratuity  or  benefit  re- 
ceived by  him  in  violation  of  his  duty,  or  any  interest  ac- 
quired adverse  to  his  principal,  without  a  disclosure,  though 
it  does  not  appear  that  the  principal  has  suffered  an  actual 
loss  by  fraud  or  otherwise."   (21  R.C.L.  826.) 

Thus  it  will  be  seen  that  the  agent  owes  the  principal  \uidivided  loyalty,  un- 
less the  principal  has  contracted  for  less.   In  Hewit  and  Hosier  vs.  Norman  Lichty,* 
the  Court  stated  that  "An  agent  owes  to  his  principal  the  utmost  good  faith,  and  Is 

*  182  N.  Y.  App.  Div.  500;  169  N.  Y.  Supp.  920.  (1918) 
'l74  App.  Div.  778;  161  N.  Y.  Supp.  622.  (1916) 
'8?  N.  Y.  Misc.  404;  145  N.  Y.  Supp.  145.  (1913) 
*147  Iowa  270;  126  N.  W.  170.  (1910) 
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bound  to  disclose 
ness  entrusted  to 


to  him  every  material  fact  relating  to  the  conduct  of  the  busl- 
hira." 


The  question  of  who  pays  the  advertising  agency  more  properly  belongs  in  the 
field  of  business  economics  and  for  that  reason,  has  not  been  developed  here. 
Likewise  the  question  of  who  pays  the  agency  does  not  necessarily  determine  the 
question  of  who  is  the  principal.   It  has  been  shown  that  the  contract  between  the 
advertising  agent  and  his  client,  the  advertiser,  makes  possible  the  financial 
yield  in  the  form  of  a  discount,  or  fee,  or  commission,  or  differential,  to  the 
agency.   The  relationship  between  a  specific  advertiser  and  a  specific  agency  is  a 
matter  of  contract  in  each  instance.   "It  appears  that  the  agent  sometimes  gives 
his  advertising  patrons  the  benefit  of  part  of  the  agent's  commission,  but  this  is 
a  matter  of  contract  in  each  instance,  and  is  determined  by  the  natUre  of  the  ac- 
count, the  kind  and  extent  of  service  required  of  the  agent,  competition,  etc. 

Section  6. 


Relations  Between  Agencies  and  Publishers 

In  Section  2  dealing  with  the  advertising  agent  in  legal  history,  we  attempted 
to  trace,  through  the  decisions,  the  evolution  of  the  modern  agency.   Originally  a 
space  broker,  representing  neither  the  interest  of  the  advertiser  nor  of  the  pub- 
lisher, he  gradually  developed  to  the  point  where  he  was  representing  the  adver- 
tiser exclusively  in  the  preparation  of  advertising  concepts  and  the  placement  of 
space  contracts.   Coincident  therewith,  other  agents  developed,  to  represent^^pub- 
lishers  exclusively.   These  agents  became  known  as  "special  representatives,   whose 
sole  function  it  was  to  sell  the  advertising  space  of  the  publisher.   ITiese  special 
representatives  bear  the  same  legal  relationship  to  the  publisher  that  the  adver- 
tising agency  does  to  the  advertiser. 

^In  the  case  of  Daily  Attractions  vs.  Frank, «  the  Court  said  that  "the  order 
blank  and  papers  in  evidence  showed  that  the  Frank  Co.  was  an  agent  acting  for  a 
disclosed  principal,  the  Mason-Seaman  Transportation  Co.,  and  for  that  reason  any 
claim  against  the  defendant  which  the  plaintiff  might  have  for  the  unpaid  bills  was 
against  "the  latter  company."   The  Court  dismissed  the  complaint  against  Frank,  the 
agency,  on  these  grounds. 

This  presumption  may  be  rebutted  if  it  can  be  shown  that  the  agency  assumed 
personal  responsibility  for  the  payment  of  the  bills,  but  there  must  be  an  express 
undertaking  on  its  part  which  would  make  it  personally  liable.   A  mere  trade  prac- 
tice, by  which  the  agency  found  it  to  be  good  business  to  pay  the  publisher  in  the 
event  of  a  default  by  the  advertiser,  is  not  sufficient  to  create  a  legal  obligation 
upon  it  so  to  do» 

If,  as  occasionally  happens,  the  agency  makes  a  contract  with  the  publisher, 
and  the  publisher  has  sued  the  agency,  upon  discovery  of  the  identity  of  the  adver- 
tiser, the  publisher  may  vouch  him  in  as  the  real  party  defendant.   (Clarke  vs.« 
Watt.)' 

In  the  case  of  Montague  vs*  All-Package  Grocery  Co.,*  the  Court  held  that  "al- 
though the  plaintiff  originally  brought  suit  against  the  agent  it  did  not  constitute 
an  election  to  look  to  the  agent  only,  and  it  had  a  right  to  implead  the  undisclosed 
principal  on  discovering  its  existence.' 

The  agency  has  no  title  to  the  space  for  which  he  contracts.   He  is  riot,  strict- 
ly speaking,  a  party  to  the  contract.   "Plaintiff  did  not  contract- for  advertising 
space  on  its  own  account.   It  merely  reserved  space  for  specific  clients.    (Fuller 
&   Smith  vs.  Routzahn.)' 

The  agency  apparently  has  little  power  to  alter  the  terms  of  a  contract  for 
advertising  space,  made  on  behalf  of  its  client,  and  if  the  publisher  accedes  to 
changes  authorized  by  the  agency  and  not  by  the  advertiser,  he  acts  at  his  own 
peril.   "The  order  was  definite  in  its  terms  and  signed  by  the  defendant  (the  ad- 
vertiser).  Richardson  (the  agent)  changed  the  terms  of  the  order  over  defendant's 

*  Kastor  vs.  Elders,  170  Mo.  App.  490;  156  S.  Y.'.  737.  (1913) 
'  Municipal  Court  of  New  York  City,  1917. 

'  145  N.  Y.  Supp.  145;  83  N.  Y.  Misc.  404.  (1913) 

*  182  App.  Div.  500;  169  N.  Y.  Supp.  920.  (1918) 
5  23  Fed.  (2nd)  959.  (1927) 
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signature  in  the  presence  of  the  plaintiff  (the  publisher),  and  the  plaintiff  ac- 
cepted the  order  as  changed  without  questioning  Richardson's  authority  to  make 
that  change,  and,  in  so  doing  it  acted  at  its  peril."   (Presbrey  vs.  Miller.)^ 
(Parenthetical  matter  ours.) 

The  agency  may  not  transfer  space  from  one  client  to  another,  unless  the  pub- 
lisher grants  the  agency  a  property  right  in  the  space  (Fuller  &  Smith  vs.  Rout- 
zahn,  supra ) ,  but  a  property  right  in  the  advertising  space  may  be  transferred  un- 
der the  terms  of  a  contract  which  so  provides.   (Gardner  vs.  Roycrof ters. ) '   In 
the  last  cited  case  the  Court  held: 

"The  magazines  represent  a  valuable  business  enterprise. 
The  defendants  are  the  actual  owners  and  conduct  the  edito- 
rial and  publishing  part  of  the  business.   The  plaintiff 
has  the  exclusive  right,  with  certain  reservations  to  the 
advertising  space  or  privileges  of  the  magazines,  and  has 
spent  many  years  in  developing  that  part  of  the  business, 
and  it  is  a  valuable  property  right.   The  right  to  publish 
the  magazines  is  a  property  right  of  the  defendants,  and 
the  exclusive  right  to  control  the  advertising  department 
is  the  property  right  of  the  plaintiff." 

In  the  case  of  Dolman  vs_.  U.  S.  Rubber,'  the  Court  held  that  it  was  the  duty 
of  the  agency  to  keep  himself  informed  on  the  business  of  the  publisher.   "On  all 
of  these  matters,"  said  the  Court,  "it  undertakes  to  be  as  fully  informed  as  the 
proprietor  of  the  newspaper.   Both  as  to  the  newspaper  and  also  in  the  interest  of 
the  advertiser,  it  undertakes  to  do  perfect  work. 


The  agency  should  show  strict  impartiality  towards  the  various  mediums  of  ad- 
vertising.  "An  agent  cannot  act  so  as  to  bind  his  principal  when  he  has  an  adverse 
interest  to  him  in  himself."   (Allen  v_s,    Pierpont.)* 

The  publisher  is  not  bound  to  accept  advertisements  from  any  one  who  offers  to 
pay  for  the  advertising  space.   (Mack  vs.  CostGllo.)^   The  publisher,  therefore,  is 
not  a  common  carrier  of  advertisements.   The  publisher  has  a  lawful  monopoly  in  and 
control  of  his  owr  business.   (Bluraenstock  vs.  Curtis  Publishing  Co.)    (A.  &  P. 
vs.  Cream  of  Wheat.)''   The  publisher  may  suit  his  whim  and  caprice  in  selling  his 
space,  provided  he  does  not,  by  combination  or  conspiracy,  combine  to  deprive  an 
advertiser  or  agency  of  a  market. 

A  different  test  is  applicable,  however,  when  there  is  a  combination  of  pub- 
lishers, or  of  agents,  or  of  publishers  and  agents,  to  enforce  an  arbitrary  rule 
of  conduct  upon  advertisers  or  agents.   The  administrative  proceeding  by  the  Fed- 
eral Trade  Com/riission  against  the  American  Association  of  Advertising  Agencies, 
the  American  Newspaper  Publishers  Association,  the  Southern  Newspaper  Publishers 
Association,  and  others,  (dismissed  by  the  Commission  without  assignment  of  reason) 
was  not  a  judicial  determination  of  the  issues.   It  has  always  seemed  to  the  writer 
that  the  prolixity  of  allegations  in  the  Commission's  complaint  served  to  obscure 
the  essential  question  which  the  Commission  was  called  upon  to  decide.   That  ques- 
tion was  this:   whether  a  group  of  agencies,  acting  in  concert  with  a  group  of 
publishers,  could  effectively  interfere  with  the  right  of  an  advertiser  to  deal 
directly  with  a  publisher  upon  mutually  acceptable  terms,  by  threatening  to  with- 
hold advertising  lineage  from  those  publishers  who  dealt  directly  with  advertisers 
at  the  publisher's  net  rate.   It  has  been  strongly  urged  that  such  conduct  would 
amoxmt  to  secondary  boycott,  if  the  threat  to  withhold  was  for  the  purpose,  and 
with  the  effect,  of  withholding  advertising  appropriations  from  publishers  in  order 
to  injure  the  business  and  commerce  of  the  advertiser  who  sought  to  deal  directly 
with  the  publisher  at  the  publisher's  net  rate.' 


*65  N.  Y.  Misc.  52;  119  N.  Y.  Supp.  192.  (1909) 

'l97  N.  Y.  Supp.  511;  90  N.  E.  1161.  (1909) 

'288  Pac.  131.  (1930) 

*22  Fed.  582.  (1884) 

'33  So.  Dakota  511;  143  N.  W.  950.  (1913) 

^252  U.  S.  436.  (1920) 

^224  Fed.  566.  (1915) 

'The  writer  acted  as  counsel  for  the  Federal  Trade  Commission  in  the  preparation  for  trial  of  the 
coiiq>laint  commented  upon  here. 
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Before  the  Com.'nlssion  proceeding  is  too  lightly  dismissed  from  mind  as  having 
settled  an  issue,  the  cose  of  Rankin  vs.  Associated  Billposters  of  the  United 
States  and  Canada^  should  be  considered.   In  that  case,  and  its  companion  case,' 
(before  the  Court  on  demurrer)  Ramsey  and  Rankin,  formerly  solicitors  (agents), 
officiallY  recognized  bv  the  trade  Association  in  outdoor  advertising,  sued  for 
treble  damages  Snder  the  Sherman  Act,  alleging  that  the  Association  Tin  1911)  can- 
celled their  licenses  and  refused  to  renew  them.   The  Court  held  that  as  direct 
result  of  the  defendants'  joint  acts  plaintiffs'  interstate  and  foreign  business 
has  been  greatly  limited  or  destroyed."  And  further  that  the  'purpose  of  the  com- 
binPtion  here  challenged  is  to  destroy  competition  and  secure  a  monopoly  by  limit- 
in?  and  restricting  commerce  in  posters  to  channels  dictated  by  the  confederates, 
to  exclude  from  such  trade  the  undesired.  including  the  plaintiffs  and  to  enrich 
the  members  by  demanding  non-competitive  prices.   The  allegations  clearly  show 
that  the  result  has  been  as  designated,  that  the  statute  has  been  violated,  and 
plaintiffs'  business  has  suffered."   There  were  other  considerations  in  the  case, 
which  might  be  argued  to  have  Influenced  the  Court's  decision,  but  it  should  not 
be  overlooked,  by  those  experimentally  inclined,  that  the  members  of  the  Outdoor 
Advertisirg  Association  of  America  have  had  to  meet  judgnents  approximating 
^300,000  in  suits  brought  by  Ramsey  and  Rankin  under  the  authority  of  the  Supreme 
Court  ruling  tc  which  reference  has  been  made. 

Reasoning  generally,  it  would  appear  that  if  the  advertiser  is  entitled  to 
lovalty  from  his  ndvertising  agent  (which  would  Include  the  duty  of  the  agent  to 
purchase  space  for  his  client  upon  the  best  terms  available),  and  if  the  adver- 
tiser is  free  to  deal  with  his  agent  upon  such  terms  and  conditions  as  may  be 
mutually  agreeable,  the  wrong  occasioned  by  a  combination  or  conspiracy  to  deprive 
the  advertiser  of  the  agent's  loyalty  or  to  force  the  advertiser  to  do  business 
upon  arbitrary  terms  would  be  actionable  at  law. 

In  case  of  conflict  of  interest  between  the  advertiser  and  the  publisher.  It 
is  the  duty  of  the  agent  to  look  to  the  advertiser  for  Instructions.   It  is  the 
duty  of  the  modern  advertising  agent  to  deal  with  the  publisher  as  with  a  stranger. 
There  is  no  legal  community  of  interest  between  the  publisher  and  the  advertiser, 
and  by  pertinent  analogy,  there  can  be  no  legal  community  of  interest  between  the 
agent,  representing  the  advertiser,  and  the  publisher  with  whom  the  advertiser 
deals.   The  agency  must  advance  the  interests  of  its  principal,  the  advertiser,  if 
necessary  to  the  detriment  of  the  publisher. 

The  money  which  the  modern  agency  usually  receives  from  its  advertiser-clients 
is  divisible  into  two  parts:  First,  money  which  the  agency  receives  by  way  of  fee, 
discount  or  commission  for  its  services;  and  second,  money  vAilch  the  agency  re- 
ceives expressly  for  payment  to  publishers.   The  second  class  of  money  is  held  by 
the  agency  in  a  fiduciary  capacity  for  payment  to  publishers;  those  funds  are  never 
its  property.   They  are  held  by  it  under  an  implied  trust.'   The  commingling  of 
funds  properly  belonging  to  the  agency  with  funds  held  by  the  agency  expressly  for 
transmission  to  publishers  is  a  breach  of  the  fiduciary  relation. 

We  are  Informed  that  there  are  modern  agencies  which  own  collateral  services, 
such  as  printing  and  engraving  establishments,  and  that  in  such  cases,  it  is  the 
practice  of  the  agency  to  purchase  materials  from  its  subsidiary  or  allied  com- 
panies at  one  price  and  to  sell  to  the  advertiser  at  another.   In  such  transac- 
tions, the  agency  again  is  acting  as  a  fiduciary  of  its  principal,  the  advertiser, 
to  whom  it  owes  the  duty  of  full  disclosure  of  every  matter  which  might  affect  the 
advertiser's  interest.   If  employed  to  sell,  the  agent  may  not  become  the  pur- 
chaser; if  employed  to  buy,  he  may  not  be  the  seller.*   The  law  Is  strict  upon 
this  point. 


Thus,  we  conclude  that  in  law,  as  in  morals,  no  man  can  have  two  masters  of 
conflicting  Interests.   The  thesis  treated  in  Section  2,  dealing  with  the  evolu- 
tion and  historical  development  of  the  advertising  agency  emphasizes  the  genesis 
of  the  modern  advertising  agent's  concept  of  his  duties.   That  concept,  as  we  have 
observed,  has  been  given  the  impress  of  legal  sanction  by  the  decisions  which,  in 
their  own  sequential  development,  reflect  the  changes  undergone  in  the  character 
of  the  advertising  agent  and  in  the  nature  of  his  activities  in  the  attainment  of 
his  present-day  status  as  the  agent  of  the  advertiser. 

^Rankin  vs.  Associated  Billposters,  (eto.)  260  U.  S.  501.  (1923) 

'  Ramsey  vs.  Associated  Billposters,  (etc.)  260  U.  S.  601.  (1923) 

'  26  R.C.L.  1200. 

*U.  S.  vs.  Carter,  217  U.  S.  286;  Gardner  vs.  Ogden,  22  N.  Y.  327;  Tyler  vs.  Sanborn,  128  111.  136. 
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Chapter  X 

COMPILATION  OF  CASES  OF  RECORD  ON  WHICH  OPII-TION 
WAS  BASED,  TOGETHER  WITH  BRIEF  REFERENCE  TO  EACH 

The  list  o^  cases  which  follows  includes  those  which  were  cited  In  Part  II  of 
the  study,  as  well  as  a  large  number  of  other  cases  bearing  upon  advertising  ques- 
tions, taken  from  Federal  and  State  reports.  Most  of  the  cases  listed  have  no  re- 
lationship to  the  question  of  advertising  agency  compensation  methods.  They  are 
listed  for  their  informative  value  —  to  advertisers,  agents  and  publishers  —  with 
a  short  reference  to  the  subject  matter  before  the  Court.   No  attempt  has  been  made 
to  analyze  the  full  scope  of  all  the  questions  presented  in  all  these  cases.  They 
are  classified  under  the  following  headings: 


(1 

(2 

(3 

(4 

(5 

(6 

(7 

(8 

(9 

(10 

(11 

(12 

(13 


Nature  of  an  advertisement 

Advertising  media,  types  and  peculiarities 

Advertising  media  —  agents  of  media 

Advertisers  --  special  classes 

Special  service  bureaus 

Legal  recognition  of  advertising  terms  and  definitions 

Advertising  agencies  —  historical 

Advertising  agents  —  modern  cases 

Miscellaneous  agents  who  place  advertising 

performance  or  breach 
fraud  in  the  inducement 
special  nature  of 


Advertising  contracts  — 
Advertising  contracts  — 
Advertising  contracts  — 


Tortious  advertising  —  common  law. 

(1)  Nature  Of  An  Advertisement 


Case  Year 

Advertiser  Company  vs.  State,      1915 
193  Ala  418,  69  So  SOT"; 

Liquor  advertisement  not  a 

vested  right. 

Ahern  vs.  Standard  Life  Insur-     1870 
ance,  ^SISTNT  Super  Ct  441; 

Purpose  of  an  advertisement. 

Alpine  vs.  Friend,  244  Mass  164,   1923 

138  NE  SS7; 

Advertisement  not  a  war- 
ranty . 


Case  Year 

Boardman  vs.  S.  S.  McClure  Pub-    1903 

lishing  Company,  123  Fed  614; 

Making  contract  for  adver- 
tisement is  "doing  busi- 
ness," circulation  is  not. 

Bosch  vs.  Rushmore,  255  Fed  465;    1918 
Advertised  name  is  valuable. 

Bowles  vs.  Chicago  Live  Stock,     1926 

243  Ill~T[pp  71; 

Advertising  subject  to  cat- 
tle exchange  discipline. 


American  Fire  Insurance  Company    1898 
vs.  Landfare,  56  Neb  482,  76  NW 

Not  all  advertisements  seen. 

Asbestolith  vs.  Rowland,  120  NTS   1909 
93; 

Advertisements  not  a  part  of 

contract. 

A.  &  P.  Tea  Company  vs.  Cream  of   1915 
Wheat,  227  Fed  46; 

Trademark  is  lawful  monopoly. 

Beam  vs.  State,  106  Tex  Cr  App     1927 
341,  5^  SW  239; 

False  advertising  might  be 

criminal. 

Bird  vs.  Burgs telner,  100  Ga  486,  1897 

28  SEr2T9; 

Purpose  of  legal  advertise- 
ment . 


Brandenburg  vs.  Northwest  Jobbers ,  1915 

128  Minn  4117T51  NV/  134; 

Innocent  advertising  of  sale 
of  another's  goods  not  con- 
version. 

Brookins  vs.  National  Refining,    1927 
330  111  717^60  NE  97; 

Value  of  advertising  scheme 

problematical. 

Brooks  vs.  Patterson,  234  Ky  757,   1930 

29  SW  {"^M)   26; 

Advertisement  does  not  con- 
trol sale  price  of  Jiouse. 

Browne  vs.  Sharkey,  58  Ore  480,    1911 
115  P  15^ 

Advertising  work  is  personal, 

Bry  Block  vs.  Columbia  Portrait    1915 
Company,  2TT>ed  710; 

Trade  puffing  in  advertising 

will  not  support  fraud. 
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Case  Year 

Burnstine,  In  re,  169  NY"  App  Dlv    1915 

540,  155  NTS  500; 

Attorney's  false  receipt  for 
advertising  purposes,  grounds 
for  censure. 

Bussing  vs.  Lowell,  233  NY  App     1931 
Dlv  493, "^3  NTS  719; 

Advertising  is  part  of  sales. 

Butterlck  vs.  Federal  Trade  Cora-   1925 

mission,  4"Ped  (2nd)  910; 

Advertising  and  sales  one  af- 
fair of  cominerce. 

California  Fireproof  vs.  Brundige,  1926 

199  Cal  185,  248  P  66^T" 

Advertising  is  incident  to 
the  monopoly  of  a  utility. 

Chenoweth  vs.  State  Board  of       1913 
Medical  ExamTners,  57  Colo  74, 
141  P  132; 

Professional  character  does 
not  preclude  the  right  to 
advertise. 

Chicago,  I.  &  L.  Railway  vs.  US,   1911 
219  US  486; 

Advertising  not  good  payment 

for  transportation. 

Cohen,  in  re,  261  Mass  484,  159    1928 
NE  495; 

Advertising  undignified  for 

attorneys  and  forbidden. 

Colorado  Springs  vs .  American      1899 
Publishing  Company,  38  CCA  433, 
97  Fed  845; 

Advertising  within  purviev/ 
of  real  estate  corporation 
agent. 

Commonwealth  vs.  Allison,  227  Mass  1927 
57,  116  NE  26Fr" 

Definition  of  advertising. 

Commomvealth  vs.  Jackson,  34  Pa    1907 

Super  Ct  178; 

"Common  right  of  advertis- 
ing." 

Constitutional  Indemnity  vs.       1931 
Shytles,  47  Fed  (2nd)  441; 

Advertising  Important  part 

of  any  business. 

Continental  Insurance  Company  vs .   1926 
Equitable  Trust  Company,  127  N? 
Misc  Rep  45,  215  IIYS  281-287; 

Advertisements  made  basis  of 

fraud  action. 

Cox  vs.  Phonograph  Company,  208    1925 
Ky  3^57  270  SW  811; 

Advertising  is  not  "doing 

business." 


Case  Year 

Darst  vs.  Doom,  38  111  App  397;     1890 
Pointing  out  house  for  sale 
is  not  advertising. 

Dickson  vs.  Keeler,  82  Cal  App     1927 

94,  254  F^9; 

Rights  under  breach  adver- 
tising contract  assignable. 

Dr.  Shoop  vs.  Clifford,  11  Ga      1912 

App  490,  7F'S^  822; 

Dealer  helps  contract  ex- 
plained by  parole  evidence. 

Dolker  vs.  Freeholders,  90  NJL     1917 

406,  lOnr  370; 

Official  advertising  dis- 
tinguished from  commercial. 

Eastern  Advertising  Company  vs.    1899 
McGaw,  89  Md  72,  42  A  923; 

Contract  to  place  car  cards 

is  personal. 

Edison  vs.  Mills -Edisonia,  74  NJ   1908 

Eq  521  ,"T^  A  191; 

Right  to  use  machine  Implies 
right  to  advertise  use  of 
machine . 

Edwards  vs.  Lubbock  Company,  33.   1930 
SW  (2nd)"^2,  N.S.R.;» 

Definition  of  advertisement. 

Elliot  vs.  Jones,  66  NY  Misc  Rep   1910 

95,  120"!77S  989; 

Advertisement  copied  sup- 
ports unfair  competition. 

English  American  Loan  vs.  Hiers,   1901 

112  Ga  823,  38  SE  103; 

Effect   of  notice  of  adver- 
tisement. 

Erit  Realty  vs.   Sea  Gate,   227  1928 

NYS   600-A-24TTIY   52,    162   NE  581; 

Does  not  affect  conveyance 

of  lands. 

Fryer  vs.  N  Y  Brokerage  Company,   1911 

152  Ia""S^8,  133  ITN   110; 

Advertisement  used  to  decide 
whether  one  had  been  em- 
ployed. 

Georgian  Company  vs.  Bloom,  27  Ga  1921 

App  468,  108  SE  8l3T 

Advertised  price  not  an  of- 
fered price,  compelling  sale. 

Groves  vs.  Byrnes,  181  Minn  196,    1930 

231  M  WE; 

Contest  advertisement  is  of- 
fer. 

Gschwendter  vs.  Gebhart,  142  111   1908 

App  260; 

Advertisement   is  not  con- 
structive notice. 


^N.S.R.   indicates  no  state  report. 
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Case 


Year 


Case 


Year 


Harrell   vs .    Peters   Cartridge,    36        1913 
Okla  6847T^9   P  872; 

Advertising  exhibition  is 

not   "doing  business." 

Hartford  Trust  vs.   West  Hartford,      1911 
84   Conn  646,    8l"T[~244; 

Marked  advertisement  in  paper 

is  not  notice. 

Hazzard  vs.  Hoxsie,  53  Hun  417,  6  1889 

NYS  295; 

Value  of  advertisement  im- 
possible to  determine. 

Heathcote  vs.  Curtis  Publishing    1918 
Company,  22^~kass  569,  118  NE  909; 
Advertisement  not  a  guaran- 
tee, publishor  not  guarantor. 

Hilson  vs.  Poster,  80  Fed  896;     1897 
Money  invested  in  advertis- 
ing is  part  of  business. 

Hood  vs_,  Beeklns  Van,  178  Cal  150,  1918 

172  P  594; 

Advertisement  admissible  to 
show  intent  of  contracting 
parties. 

Hoover  vs.  Sesquicentennial,  26    1928 
Fed  (2naT'821; 

Legal  decision  not  proper 

advertising  copy. 

Illinois  Central  Railway  vs.       1905 
Stith»s  Administrators,  iSTlCy 
237,  85  SW  1173; 

Advertisement  not  authori- 
tative for  test  of  mechani- 
cal efficiency. 

Ingalls  vs.  Burlingame,  71  N  H  19,  1901 

51  Atl  175T 

Failure  of  advertiser  to  see 
own  advertisement  for  two 
years,  negligent. 

International  Heating  vs.  Oliver   1923 

Oil  Burner,  288  Fed  705^-263  US 

714; 

Advertising  copy  not  subject 

of  lawful  monopoly, 

Jell-o  vs.  Landes,  20  Fed  (2nd)    1927 

120; 

Distribution  of  advertise- 
ments not  interstate  commerce. 

Johnston  vs.  Blanchard,  16  Cal  App  1911 

321,  116  F"5V3; 

Distribution  of  advertise- 
ments not  personal  and  as- 
signable (handbills ) , 

Kash  vs.  United  Star  Oil,  192  Ky   1921 

422,  5^  SW  898; 

Advertisement  not  sufficient 
writing  to  satisfy  statute 
of  frauds . 


Kaufman  vs .  Smart  Set  Specialty,    1917 

167  NYS  B?^; 

Advertisement  admitted  to 
define  terms  of  oral  con- 
tract of  employment. 

Kentucky  Board  of  Dental  Exam-     1926 

iners  vs.  Crowell,  220  Ky  1, 

294  ZyTSTQ; 

Fraudulent  advertising  un- 
professional for  dentist, 

Koke  Company  vs.  Coca-Cola  Cora-    1919 
pany,  255  Ped"574,  -R-  254  US 
143,  41  Sup  Ct  113; 

Trademark  is  an  advertisement. 

Lewis  vs.  Sherln,  194  Fed  976;     1912 
Copywriting  is  personal  ser- 
vice; damages  for  contract 
breach  are  full  face. 

Lltscher  vs.  Stiles,  247  Mich      1929 

365,  225  TTOr512; 

Newspaper  advertisement  alone 
Insufficient  to  bind  one  as 
partner. 

Lovett  vs.  Loeser.  124  NY  Misc     1924 

Rep  81,"SnV  NYS  753; 

Advertisement  not  an  offer, 
unless  it  contains  terms 
sufficient  for  complete  con- 
tract. 

Lucas  vs.  Gross,  32  Ohio  App  183,   1927 

161  NEr3»?2; 

Performed  advertising  con- 
tract may  be  assigned. 

Lueddeman  vs.  Rudolph,  79  Ore      1916 

249,  154  PTTe; 

Advertisement  for  sale  of 
land,  if  described,  may  be 
offer. 

Lynch  vs.  Beekins  Van,  31  Cal      1916 

App  687T59  P  822; 

Advertisement  not  seen  not 
evidence  of  ambiguous  con- 
tract. 

McDermott  vs.  DeMeridor,  80  NJL    1910 

67,  76  A  33TT 

Advertising  contract  per- 
sonal, damages  are  full  face. 

Marcus  vs.  Myers,  11  Times  Law     1895 

Reports  327  (Q.B.Dlv.); 

Jury  finding  of  loss  of 
trade  for  non-publication  of 
advertisement  sustained, 

Masllne  vs.  NY,  NH  &  H  Railway,    1921 
95  Conn  702",  112  Atl  639; 

Idea  that  advertising  would 

increase  revenue  is  not 

saleable. 
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Case  Year 

Mertins  vs.  Hubbel,  190  Ala  311,   1914 

67  So  27Fr" 

Transitory  value  of  adver- 
tisement no  defense. 

Meyer  vs.  Packard,  106  Ohio  St     1922 

328,  I^JCTne  118; 

Advertisement  guide  to  in- 
tent of  contracting  parties. 

Moeckel  vs.  Diesenworth,  253  Mich  1931 

284,  235"M  157; 

No  implied  warranty  in  ad- 
vertisement of  auction  sale 
of  cows. 

Motion  Picture  Advertising  Company  1932 
vs.  Modica,  18  La  Ct  App  647,  139 
^o"80; 

Power  to  purchase  supplies  is 
pov/er  to  buy  advertising. 


Moxie  vs.  Modoc,  153  Fed  487; 

Label,  wrapper,  are  adver- 
tisements • 


1907 


Myles  Standish  vs.  Champion  Spark  1922 

Plug,  282  Fed  9^ 

Supply  of  plugs  at  less  than 
cost  to  Ford  is  advertise- 
ment* 

National  Car  Advertising  Company   1909 
vs.  Louisville  &  N.  Railroad,  110 
VT"413,  66  SE  88; 

Advertising  on  box  cards  is 
ultra  vires  for  corporation 
not  specifically  authorized. 

National  Cloak  vs.  Shapiro,  189    1911 

Fed  215; 

Picture  used  for  advertise- 
ment is  subject  of  copyright. 

New  Jersey  Asbestos  vs.  Federal    1920 
Trade  Commission,  26TT'ed  509; 

Advertising  is  method  of 

selling  goods. 

Newbro  vs.  Undeland,  69  Neb  821,   1903 
96  NW  6^57 

Fulsome  language  is  not 

fraudulent  advertising. 

Noell  vs.  Remraert,  326  Mo  148,  30  1930 

SW  (2naT^009; 

Denial  of  realty  restric- 
tions not  estopped  by  adver- 
tisement * 

Oliver  vs.  Henley,  119  Tex  178,     1929 

21  SW  (^fnJ)  576; 

Advertisement  an  offer  if 
complete  contract  is  con- 
tained. 

Payne  vs.  Lautz,  168  NTS  369-A-171  1918 

NYS  lO^TT 

Advertising  coupons  are 
transferable  choses  in  action. 


Case  Year 

People  vs^  Carp,  180  111  App  673;   1913 
Advertisement  admissible  to 
show  attempt  to  get  business 
without  license. 

Peters  vs.  McPhadden,  75  Wash  525,  1913 
135  P  2^; 

Advertisement  inadmissible 

to  show  value  of  stock. 

Piers on  vs^  Morch,  82  NY  503;      1880 
Offer  of  reward  by  adver- 
tisement is  an  offer. 

Raynard  vs.  State,  19  Ala  App  281,  1923 

96  So  727r" 

Advertisement  is  public  of- 
fering for  sale. 

Remick  vs.  American  Auto,  5  Fed    1925 
(2nd)  4ir=A-269  US  542; 

Radio  broadcast  is  public 

offering  for  sale. 

Rice  vs.  Green,  199  Wis  518,  227   1929 

NW  221 

Advertising  for  resale  is 
sufficient  acceptance  to  com- 
plete sale. 

Rishel  vs.  Stuyvesant,  123  NY      1924 

Misc  ReF^OS,  204  NYS  659; 

Advertising  contract  is  per- 
sonal service  contract. 

Rogers  vs.  Sandersville,  120  Ga    1904 
192,  4TSS  557; 

Salesman  posts  handbills  as 

incident  to  trade. 

Royal  Baking  Powder  vs.  Raymond,    1895 
70  Fed  376; 

Trademark  is  a  notice  on 

artificial  product. 

Russel  vs.  Weiler,  28  Ohio  Cir  Ct  1905 

Rep  176; 

Advertisement  admissible  to 
determine  presence  of  fraud. 

Saenger  Amusement  vs.  Murray,  128  1922 

Miss  782,  91  So  45W 

Advertisements  to  show  own- 
ership are  he'arsay  without 
corroboration. 

Sanka  vs.  Broadway  Subway  Adver-   1927 
tisingTTOTipany,  221  W   App  Div 
579,  224  NTS  514; 

Courts  will  not  grant 
specific  performance  of  ad- 
vertising contract. 

Silver  vs.  Federal  Trade  Commis-   1923 

sion,  25Tl^ed  985; 

Honest  opinion  in  advertise- 
ment not  enjoinable  as  unfair 
competition. 
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Case  Year 

Springfield  Metallic  Casket  vs.    1912 
Dunn,  12  Ga  App  8,  76  SE  6441 

Time  is  of  the  essence  in 

advertising  contracts. 

Standard  Oil  Company  vs.  Callfor-  1928 
nla  Peach  &  Pig  Growers,  28  Fed 
(2nd)  283; 

Money  spent  in  advertising 
is  valuable  property  right. 

Starchroom  Publishing  Company  vs.  1920 
Threkeld  Engraving  Company,  13 
Ohio  App  281; 

Advertising  contract  a  per- 
sonal service  contract. 

State  vs.  J.  P.  Bass  Publishing    1908 
Company7~104  Me  288,  71  A  894; 

Advertising  is  really 

soliciting. 

State  e.  i.  Gentry  vs.  Long -Bell,  1928 

321  Mo  461,  12  SW  (^nJ)  64; 

Corporation  having  power  to 
sell  has  power  to  advertise. 

State  vs.  Salt  Lake  Tribune,  68    1926 

Utah  lH77  249  P  474; 

Newspaper  advertising  is 
interstate  commerce.   Wilson 
act  withdrew  liquor  adver- 
tisements from  protection  of 
interstate  commerce. 

Stevens  vs.  Yale,  113  Mich  680,     1897 

72  NW  5; 

Damages  from  non-publication 
of  advertisement  too  con- 
jectural. 

Stitt  vs.  Ward,  142  NY  App  Div     1911 

626,  157~NYS  351; 

Specific  performance  for  ad- 
vertising contract  cannot  be 
granted. 

Stone  vs.  St.  Louis  Union,  150  Mo  1910 

App   33r7^30   SW  825; 

Advertisement  to  be  offer 
must  have  all  elements  of 
contract. 

Stumpf  vs.    Merz,    46   NY  Misc    Rep  1906 

610-A-5TnTY  Misc  Rep   543,   99   NYS 

337; 

Position  in  publication  im- 
material in  perfonnance  un- 
less specified. 

Sweeten  vs.  Friedman,  164  La  117,   1928 
118  So  75Yr 

Barber  bound  by  advertised 

prices . 

Taylor-Critchfield  vs.  Stuckhart,   1916 
275  111  129,  113  NE""S^5; 

Definition  of  advertisement. 


Case  Year 

Tradesman  vs.  Superior,  147  Mich   1907 

701,  111  NW^43; 

Damages  for  breach  is  face 
of  contract,  when  the  value 
thereof  is  not  used  for  cost 
of  publication. 

United  Profit  Sharing  vs.  US,  66   1928 
Ct  CI  171;  

Promotional  advertising  is 

capital  expenditure  for 

taxes. 

US  Bedding  vs.  Andre,  105  Ark  111,  1912 
150  SW  413; 

Contracts  for  advertising  not 

within  apparent  scope  of 

drummers'  authority. 

Van  Tuyle  vs.  Pratt,  101  Mich  38,   1894 

59  NW  417; 

Unpublished  advertisement 
immaterial  as  evidence  of 
c  ont rac  tual  int  ent . 

Ware  vs.  Cortland.  133  NYS  60-R-210  1913 
NY  1257^03  NE  890; 

Personal  service  contract. 

Pace  is  measure  of  damages. 


Weisz  vs.  Price,  186  Iowa  640, 

172  Wir^O; 

Advertisement  held  to  be  an 
offer,  all  elements  present. 

Whitcomb  vs.  Reed-Prentice,  262 

Mass  348,"T3'9  NE  922; 

Advertising  by  one  who  did 
not  own  the  chattels  was 
conversion. 

V/ilson  vs.  Orr,  197  111  App  607; 
Advertisement  need  not  be 
produced  where  publication 
only  was  in  question. 

Woodward  vs.  Boston,  115  Mass  81; 
Advert Is ement  expressed  con- 
tract of  parties. 

Zeltner  vs.  Irwin,  25  NY  App  Div 
228,  49  WS"  537; 

Invitation  to  invest  not  an 

offer. 

(2)  Advertls.lnK  Media, 


1919 


1928 


1916 


1874 


1898 


Types  and 


is_ing 
Pecul 


iarities 


Barron  Collier  vs.  Domino  Macaro- 
ni, 215  Mo  App  3?K,  248  SW  981; 

Car  caI^is:   extra  contract 

costs  no  more  to  service. 

(See  also  all  other  cases  of 

Barron  Collier.) 

Beltinck  vs.   Tacoma,    61  Wash  132, 

111  P  10451~" 

Theatre  Curtain:  display 
after  delayed  payments  is 
not  waiver. 


1923 


Vii 


1910 


^ 
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Case  Year 

Boardman  vs.  S.  S,  McClure,  123    1903 

Fed  614; 

Business  of  poibllshing  and 
circulating  a  magazine 
described. 

Bour  V3^  Illinois  Central,  176     1912 

111  App  185; 

Damages  for  non-posting 
estimable* 

Bowles  V3 .  Live  Stock  Commission,  1926 
243  Ill"5pp  71; 

Radio:   limited  facilities 

inherent  in  medium # 

Burnett  V3_j^  Marrs,  62  Ore  598,     1912 

125  P  838; 

Theatre  curtain:  valid  con- 
tract. 

Burr  vs.  American  Spiral  Spring,   1880 
81  NYTT5; 

Book  sold  by  subscription: 

performance. 

California  Fireproof  vs.  Brundige,  1926 
1^9.  Cal  185,  248  P  66^1^ 

Telephone  directory:  incident 

to  operation  of  utility. 

Chase  vs.  2nd  Avenue  Railway,  97   1884 
NY  3841 

Car  cards:   Statute  of  Frauds 

case. 

Colorado  Springs  vs.  American  Pub-  1899 
llshlng  Company,  ^T^ed  843,  38 
CCA  433; 

Booklets:  authority  of 

manager  to  contract  for. 

Commonwealth  of  Renders onville  vs.  1920 
Prudden,  180  NC  475,  105  SE  7; 

Judicial  notice  of  newspapers 
for  legal  advertisements. 

Commonwealth  vs.  National  Biscuit,  1908 
32  Ky  L  568,  TTO  SW  799; 

Billheads  and  letterheads  not 

advertising  matter. 

Constitutional  Indemnity  vs^      1931 
Shytles,  47  Fed  (2nd)  441; 

Stunt  flying  to  advertise. 

Death  occurred  in  line  of 

business . 

Cunningham  vs.  Cohen,  14  NY  Misc   1895 
Rep  12,  35  WST  125; 

Car  cards :  non-severable 

contract. 

Denver  vs.  Frueauff,  39  Colo  20,   1907 

88  P  38^^ 

Trading  stamps:   not  a  lot- 
tery. 


Case  Year 

Dr.  Shoop  Family  Medicine  Com-     1912 
pany  vs.  Clifford,  11  Ga  App  491, 
75  SEr5!3'2; 

"Advertising  matter  which 
goes  with  an  order  of  this 
size." 

Druggists  Circular  vs.  American    1922 
Soda  Fountain,  240  Mass  531, 
134  NE  384; 

Space  contract  was  mere 

reservation  of  space. 

Eastern  Advertising  Company  vs.    1899 
McGaw,  89  Md  72,  42  A  923; 

Car  cards:   personal  service 

not  assignable. 

Eastern  Advertising  Company  vs.    1920 
Patch,  235  Mass  580,  127  NE  ^T^; 
Car  cards:  verbal  condi- 
tions of  contract  not  admit- 
ted. 

Elgin  vs.  Winchester,  300  111      1921 
214,  l^TlJE  205; 

Handbills:   ordinance  upset. 

Fairhaven  Publishing  Company  vs.   1908 
Bellingham,  51  Wash  108,  98  P""97; 

Definition  of  term  "daily 

paper." 

Federal  Sign  vs.  Palmer,  176  NYS   1919 
565; 

Electric  sign:  darkened  by 

war,  permissible  breach. 

Feree  vs.  Mouquin-etc . ,  29  NY"  Misc  1899 
Rep  6277*61  NYS  120; 

Car  cards:  cancellation  with 

short  rate  interpreted. 

Fifth  Avenue  Coach  vs.  New  York,   1911 
110  NYS  1037-A-194  TnnL9-A-221  US 
467; 

Bus  cards:  validity  of 
ordinance  of  restriction. 

Finnegan  vs.  Buck,  185  NYS         1921 
928-R-230"T77  512,  130  NE.  631; 

Newspaper:   definition  of. 

Fischer  vs.  Stephens  College,  47   1932 
SW  (2nd)"Tr01,  N.S.R.; 

Radio:   salesman's  rights 

when  injured. 

Goodrich  vsj_  Busse,  247  111  366,   1910 

93  NE  292; 

Advertising  by  public  out- 
cry:  statute. 

Groves  vs.  Byrnes,  113  Ore  149,    1930 
231  NW  725; 

Advertising  contest:  rules 

regarding. 
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Case  Year 

Harrel  vs.  Peters,  36  Okla  684,     1913 

129  P  87ST 

Advertising  by  rifle  marks- 
man. Trick  shooting  exhibi- 
tion. 

Hass  vs.  Equity  Theatres,  100  Pa   1931 

Super~CT  225; 

Theatre  Programs:   breach  of 
condition  of  distribution. 

Hazzard  vs .  Hoxsie,  6  NYS  295,  53  1889 

Hun  417; 

Theatre  program:   three 
theatres  which  closed  at 
different  times. 

Hope raft  vs.  Kittredge,  162  Mass   1894 
1,  37  NE  7S^; 

Counter  cards:   performance 

of  contract  to  print. 

Houck  vs.  Ingles,  126  Minn  257,    1914 

148  mrrco; 

Theatre  curtains:   Sunday 
rule. 

House  of  Gurney  vs.  Ronan,  187     1932 

Minn  150,  245  NVTSU; 

Radio:   breach  of  contract 
to  pay  fee  for  broadcast; 
fee  to  be  based  on  purchases. 

Howe  vs.  Motion  Picture  Advertis-  1928 
ing  Service,  116  So  598,  N.S.R.; 
Movie  house  slides:   per- 
formance of  contract. 

Imperial  Curtain  Company  vs.       1910 
Jacob,  163  Mich  72,  127  NTT72; 

Theatre  curtain:   not  inter- 
state commerce. 

Imperial  Curtain  Company  vs.       1912 
Strauss,  76  NY  Misc  Rep  533,  135 
NYS  577; 

Theatre  curtain:   recovery 

face  of  contract. 

International  Heating  vs.  Oliver   1923 
Oil  Burner,  288  Fed  70S^-263  US 
714; 

Mailing  Lists:   confidential 
information  v/rongfully  used. 

International  Text  Book  vs.       1907 

Auburn,  155  Fed  986; 

Handbills:   ordinance  re- 
stricting distribution  upheld. 

International  Transportation  As-   1931 
sociation  vs.  Bylenga,  254  Mich 
236,  236  lW^T71; 

Circular  letter:  deceptive 

form  amounting  to  fraud. 

Jell-o  vs.  Landes,  20  Fed  (2nd)    1927 
120; 

Advertising  matter  distributed 
with  goods  not  interstate  com- 
merce. 


Case  Year 

Kornegay  vs.  Goldsboro,  180  NC     1920 

441,   105  S^n.87; 

Financial  newspaper:      de- 
fined:     legal   advertisements. 

Larkin  vs.-  Commonwealth,    172  Ky  1916 

106,  18T"S^  3; 

Travelling  showroom:  not 
"doing  business"  in  state. 

Lee  Lash  vs.  Northwest  Consoll-    1914 

dated  Milling  Company,  218  Fed 

910; 

Movie  house  slides:   nature 
of  work.   Case  of  account 
stated. 

Lee  Lash  vs.  Toledo,  246  NY  51,    1927 

158  NE  151 

Theatre  curtain:   performance 
should  stop  after  notice  to 
cancel. 

Lerner  vs.  Roth,  136  NYS  61;       1912 
Theatre  curtain:  duration  of 
necessary  showing  interpreted. 

Long-Costello  vs.  Rider,  7  SW      1928 

(2nd)  387,  N.STTTT; 

Direct  mail:   Ford  dealers  to 
buy  for  local  solicitation. 

Ludden  &  Bates  vs.  Dairy  &  Farm    1916 
Supply,  17  Ga  5ST7  87  SE  823; 

Milk  bottle  caps:  delivery 

date  in  question, 

McLeod  Store  vs.  Vinson,  213  Ky    1926 

667,  281  SW  7^^ 

Guinea  chicken  hunt:   liabil- 
ity of  advertiser  for  inju- 
ries. 

Mail  &  Express  vs.  Hamilton  Gar-   1926 
ment,  120  NY  Misc~^ep  604,  217 
NYS  284 -R -220  NYS  886; 

Newspapers:  consolidation 
does  not  necessarily  imply 
inability  to  perform. 

Mitchell  vs.  International  Tailor-  1909 
ing  Company,  170  Fed  91; 

Letterhead:   when  detachable 

is  a  patentable  novelty. 

Montague  V3,   All -Package,  182  NY   1918 

App  Div  5WJ   169  NYS  920; 

House  organ:   agent  publish- 
ing, and  principal  held  for 
bills. 

Morgenthaler  vs.  Krieg,  101  Cal    1929 

App  436,  281  T^92; 

Portable  projection  outfit: 
cancellation  clause  inter- 
preted. 

Motion  Picture  Advertising  Company  1931 
vs.  Capelle,  137  So  877,  N.S.R. ; 

Motion  picture  advertising: 

contract  Interpretation. 
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Case  Year 

Motion  Picture  Advertising  Ser-    1932 
vice  vs .  Modlca,  18  La  App  647, 
139  So~50; 

Motion  picture  house  slides: 
authority  to  purchase  for 
store  owner. 

Motion  Picture  Trade  vs.  Wallace,  1921 
180  NYS  937 -A -186,  NY5~5"0; 

Theatre  Directory:   right  to 

cancel. 

Moxie  vs.  Modoc,  153  Fed  487;      1907 
Label s ,  wrappers:   infringe- 
ment of  copyright. 

Munden  vs.  Harris,  153  Mo  App  652,  1911 
134  sw  TT576; 

Window  display:   violation  of 

right  of  privacy. 

Nixon  &  Ziramerman  vs.  Lee  Lash,    1910 
46  Pa  Super  Ct  89; 

Theatre  curtain:  change  of 

nature  of  house  rescinds 

contract. 

Norris  vs.  No-Leako,  271  Fed  536;   1921 
-  Piston  ring  list:  valuable 
advertising  medium,  subject 
to  protection. 

Orebaugh  vs.  Badger,  279  Mass  54,   1932 

180  NE  52^7" 

Direct  mail:   part  of  con- 
tract to  advertise  book  to  be 
published. 

Pacific  Railways  vs.  Conrad,  68    1914 

Cal  91,  141  P  9161 

Outside  street  car  signs: 
necessity  of  national  dis- 
tribution. 

Pacific  Railway  Advertising  Com-   1918 
pany  vs.  Lion  Clothing,  37  Cal 
App  3577  174  P  673; 

Car  cards:   "end  frames," 

additional  value  of. 

Pacific  Railways  vs.  Oakland,  98   1929 

Cal  App  165,  276  FT29; 

Outside  car  cards:   ordinance 
forbidding  placement  upset. 

Paldanius  vs.  Strauss,  100  Ore     1921 
497,  198  P~SF3; 

Electric  sign:   necessity  for 

correct  installation. 

Patent  Hanging  Book  Cover  vs .      1916 

Marcus,  157  NYS  211; 

Telephone  book  cover:   suffi- 
cient distribution  inter- 
preted. 

Pearce  vs.  Puget  Sound  Broadcast-  1932 

Ing  Company,  170  Wash  472,  16 

(2nd)  843; 

Radio:   Change  of  wave  length 
grounds  for  breach  of  contract. 


Case 


Year 


People  vs.  Johnson,  117  NY  Misc    1921 

Rep  1337T91  NYS  750; 

Ordinance  forbidding  dis- 
tribution of  handbills  ap- 
plies only  to  advertisements. 

Periodical  Press  vs.  Sherman  El-   1919 
liott,  143  Minn  4S57  174  NW  516; 
Pamphlets:   apportionment  of 
cost  for  cancellation  of  part 
of  order. 

Porter  vs.  Klewel  Brew,  137  Minn   1917 

81,  1621JW  887; 

Premium  catalogues:   rule  of 
damages  for  breach  of  con- 
tract. 

Railway  Advertising  Company  vs.    1901 
Possner,  35  NY  Misc  Rep  385, "TT 
NYS  742; 

Car  cards:  proper  cancella- 
tion date  of  contract. 

Railroad  Service  vs.  Lazell,  200   1922 

NY  App  Dlv  536,  l^FlJYS  686; 

Car  cards:  unilateral  con- 
tract for  placement. 

Remick  vs.  American  Auto,  5  Fed    1925 

(2nd)  4TT^A-269  US  542; 

Radio:  broadcast  is  public 
performance  for  profit  under 
statute. 

■ 

Remick  vs.  General  Electric,  4     1924 

Fed  (2n3rr^60; 

Radio:   operation  of  broad- 
casting not  a  separate  opera- 
tion, and  advertiser  is  liable 
for  acts  and  words  sent  out. 

Schonberg  vs.  Zinsraaster,  173  Minn  1928 

414,  217  NW^91; 

Flying  stunts:  liability  of 
advertiser  for  accident  dur- 
ing. 

Shuck  vs.  Carroll,  215  Iowa  1276,   1933 
247  NW  813; 

Newspaper:   not  a  common 

carrier  of  advertising. 

Sorenson  vs.  Wood,* 123  Neb  348,    1932 

243  NW  821 

Radio:   station  manager 
liable  for  libel  like  news- 
paper proprietor. 

Sperry  &  Hutchinson  vs.  Mechanics,  1904 

128  Fed  800-A-135  Fed  833: ' 

Trading  stamps:   ability  of 
Issuer  to  restrict  use  of. 


Sperry  &  Hutchinson  vs.  O'Nell, 
Adams  Company,  185  Fed  231; 

Trading  stamps:   detailed 
description  of  procedure. 
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Case 


Year 


Case 


Year 


Sperry  &  Hutchinson  vs.  Temple,    1905 
137  Fed  992; 

Trading  stamps:  monopoly 

permitted. 

Stitt  vs.  Ward,  142  NY  App  Dlv     1911 

626,  l^n«-S  351; 

Car  cards:  parole  evidence 
rule  on  variation  of  written 
contract. 


Barron  G.  Collier  vs.  Stebbins,    1926 

236  Mich  147,  210  M"264; 

No  evidence  of  fraud  when 
salesmen  secured  contract. 

Bonnet  Brown  vs.  Sturtevant,  120   1926 

Kan  450,  243  FT030; 

Cancellation  of  first  con- 
tract, substitution  of 
second  invalid. 


Technical  Radio  Laboratories  vs.   1929 
Federal  Radio  Commission,  36  Fed 
(2nd)  111,  59  App  of  D.C.  123; 

Radio  is  in  interstate  com- 
merce . 

Tribune  Company  vs .Red  Ball       1926 
Transportation,  84  Ind  App  666, 
151  NE  338; 

Newspaper:  publication  in 
one  edition  not  full  per-  . 
f ormance • 

United  Profit  Sharing  vs.  US,  66   1928 

Ct  CI  171; 

Profit  sharing  coupons:   ad- 
vertisement to  get  started 
is  capital  expenditure. 

Ward  vs.  American  Health  Food      1903 
Company,  119  Wis  12,  96  NW  388; 

Car  cards:  placement  is  not 
a  lease  but  personal  service 
contract . 

White  vs.  Shapiro,  227  Fed  957;    1915 
Advertising  Catalogue:   sub- 
ject to  copyright. 

7/hltehurst  vs.  Grimes,  21  Fed      1927 

(2nd)  787;  

Radio:  broadcasting  is  in- 
terstate commerce. 

Wltmark  vs.  Bamberger,  291  Fed     1923 

776; 

Radio:  advertising  broad- 
cast is  public  performance 
for  profit. 

Wood  vs.  Butterick  Publishing      1913 
Company,  80  NY  Misc  Rep  534,  141 
NYS  509; 

Catalogue  of  dress  patterns: 
not  substantial  performance. 

(3)  Advertising  Media  — 
Agents  of  Media 

Barron  Collier  vs.  Braunlg  Baking,  1925 
162  Minn  118,  2U5~NW  442; 

Salesmen  secured  contract  by 

fraud . 


Barron  G.  Collier  vs.  Davldson- 
Levlne,  294  SW  2237~IT.S.R. ; 

Solicitor  not  agent  of  pub- 
lisher under  the  contract. 


1927 


Cauger  vs.  Gray,  137  Minn  370,     1928 

217  FAf  317; 

Salesman  has  no  authority 
to  purchase  car  to  sell  in. 

Colorado  Springs  vs .  American      1899 
Publishing  Company,  97  Fed  843, 
38  CCA  433; 

Publisher  relies  on  apparent 
authority  of  advertiser's 
agent  to  sign. 

Cook  vs.  Zionist  Organization  of   1931 
America,  232  App  Dlv  481,  250  NYS 
348; 

Agent  sues  for  commissions. 

Fischer  vs .  Stephens  College,  47   1932 

SW  (2nd)Tr01,  N.S.R.; 

Nature  of  time  salesman's 
work:   liability  of  employer 
for  injury. 

Fowler  vs.  St oner  McCray,  196  la   1923 

452,   19TT3\V  416; 

Salesman's   right   to  commis- 
sion,  notwithstanding  com- 
promise  of  claim  for  value 
of   space   after   allegation  of 
fraud . 

Freese  vs.  Pavlowskl,  39  RI  512,   1916 
99  Atl  TJ^l; 

Representative  places  space 

in  paper  not  his  own. 

Gardner  vs.  Roycrofters,  134  NY    1909 
App  Dlv  5F"—  197  NY  511,  90  NE 
1158; 

Representative  buys  title  to 
space,  gains  property  right. 

Oilman  vs.  German  Lithographic     1913 
Stone  Company,  152  Ky  606,  153 
SW  996; 

Advertising  manager  cannot 
bring  action  for  publisher. 

Greening  vs.  Commercial  Tribune,   1904 

126  Fed  9357  61  CCA  663; 

Representative's  commission 
due  when  advertisements  ran, 
not  on  collection. 

Harrel  vs.  Peters  Cartridge,  360   1913 

Okla  68T7^29   P  872; 

Exhibition  sharpshooters  who 
took  orders  not  "doing  busi- 
ness." 
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Case 


Year 


Hill  vs.  Phllo,  155  ms   922 J       1915 
Continuing  contracts  credited 
to  representative's  commis- 
sions. 

Hopcraft  vs.  Klttredge,  162  Mass   1894 
1,  37  NE  755"; 

Ratification  of  order  taken 

by  salesman. 

Lewis  vs.  Sherln,  194  Fed  976;     1912 
Copy-writer  contract  Is  per- 
sonal, and  damages  for  breach 
Is  face. 

Lloyd  &  Elliot  vs.  Parke,  112      1931 
Conn  504,  152  Air"825; 

Acceptance  of  order  given  to 

salesman  not  shown. 

Loeb  vs.  Star  Herald,  187  NY  App   1919 

Dlv  17^  175  NYS  412; 

Mere  assumption  of  agency 
Insufficient  to  permit  ser- 
vice of  suit. 

Mclntyre  vs.  Hicks,  100  Cal  App    1929 

531,   280  FT43; 

Advertisement  value  may  be 
sued  on  by  deliverer-sales- 
man as  trustee. 

Motion  Picture  Advertising  Ser-         1932 
vice   vs.   Modlca,   18  La  App  647, 
139  So*^0; 

Salesman  can  rely  on  author- 
ity of  purchasing  agent . 

Mullln  vs.   Sire,    34  NY  Mlsc  Rep  1901 

540,    69"T17S   953; 

Agent  can  rely  on  authority 

of  hotel  manager  to  buy 

advertising. 

Peoples   Broadcasting  vs.    Batten,        1931 
231   NY  App  Dlv  446,   2W^mS   569; 
Radio  salesman  sold  rights 
which  he  did  not  have  to  ad- 
vertising agency. 

Philadelphia  Record  vs.  Curtis-         1931 

Martin,    305   Pa    372,   TST  A   796; 
Newsboys   cannot    foi»ce    sale 
to  them  of  certain  newspapers. 

Scott  vs.    Engineering  News   Pub-         1900 
lishlng  Company,   47  NY  App  Dlv 
558,    62   NYS   609; 

Space  salesman's  commissions 
do  not  survive  period  of  em- 
ployment . 

Selah  vs.    NY  Times,    123  NY  App  1908 

Dlv  51TTPL08   NYS   562; 

Contract  for  salary  varying 
according  to  space  sold  in- 
terpreted. 

Soloman  vs .   Light e   Brothers,    50  NY   1906 

Mlsc  Rep"5TL,  99  NYS  540; 

Power  of  representative  to 
altefr  terms  of  contract  orally. 


Case  Year 

Taylor  vs.  Burr  Printing,  26  Fed   1928 

(2nd)  33T7  278  US  641; 

Sale  of  fraudulent  plan  to 
secure  classified  advertise- 
ments. 

(4)  Advertisers  —  Special  Classes 

Barton  vs.  State  Bar  of  Cal if or-   1930 

nia,  20TTal  677,  289  P  818; 

Attorneys  should  be  permitted 
to  seek  business  openly  and 
advertise. 

Chenoweth  vs.  State  Board  of  Medl-  1913 
cal  Examiners,  57  Colo  74,  141 
P  132; 

Physicians  have  right  to  ad- 
vertise decently. 

Chicago  I  &  L  Railroad  vs.  US,  31   1911 

Sup  Ct  272,  219  US  486; 

Railroad  cannot  exchange 
transportation  for  advertising. 


Cohen,  in  re,  261  Mass  484,  159 

NE  495; 

Attorney  suspended  for  adver- 
tising for  divorce  cases. 


1928 


Hicks  Publishing  Company  vs.  Wis-  1909 
consln  Central  Railroad,  T5ff  Wis 
584,  120  NW  512; 

Railroad  can  exchange  adver- 
tising for  transportation  if 
values  are  equal. 

Huggins  vs.  Commercial  and  Saving  1927 
Bank,  14T~?C  480,  140  SE  177; 

Court  Judicially  notices  that 

banks  advertise. 

Loeb  vs.  Jacksonville,  101  Fla     1931 
298,  T!5?  So  205; 

City  has  no  right  to  impose 

tax  to  advertise  itself. 

Richmond  vs.  Miller  Rubber  Com-    1928 

pany,  142"3n761; 

Local  dealer  has   no  right    by 
custom  for  advertising  al- 
lowance. 

Sacramento  vs.   Stephens,   212  Cal        1931 

607,  299  P  755"; 

Chamber  of  Commerce  has  ri^t 
to  advertise  city  on  behalf 
of  local  government . 

San  Antonia  vs.  Anderson,  41  SW    1931 

(2nd)  108,  N757R.; 

Government  has  power  to  levy 
tax  to  pay  for  advertising  of 
city. 

Tarrant  vs.  Burnett,  134  So  910,   1931 

N.S.R.;  

Advertising  department  of 
large  stcre  (described)  has 
limited  power  to  buy. 
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Case 

(5)  Special  Service  Bureaus 

American  Manufacturing  Company 
vs.  Crittenden  Record -Press,  166 
5^548,  179  SW  456; 

Contest  experts:   fraud 
vitiates  contract,  parties 
in  pari  delicto. 

American  Manufacturing  Company 

vs.   Prey,   180  SW  956; 

Contest  experts:      scheme 
failed,   user  sues   and  re- 
covers. 

American  Publishing  &  Engraving 
Company  vs_^  Walker,  87  Mo  App  505; 
Cut   and  engraving  service: 
contract   Interpreted. 

Barron  Collier  vs.   Domino  Maca- 
roni,  215  Mo  App^45,    248  SW  981; 
Car  card   service:    (see  also 
other  Collier  cases). 

Beam  vs.    State,   106  Tex  Cr  App 
341,   5^  SW  239; 

Contest   experts:      criminal 

prosecution. 

Bogota  Mercantile  vs.  Outcault , 
184  SW  333;  

Cut   and  engraving  service: 

acceptance    of  offer. 

Brenard  vs.   Brown,   120  Va   757.   92 
SE  850;    

Contest   expert:      fraud  in 

inducement. 

Brlggs   vs.  Mason,    217  Ky  269,   289 
SW  295; 

Advertising  specialty:      vio- 
lation of  contract   not   to 
complete . 

Bry  Block  vs.   Columbia   Portrait 
Company,    2m^ed  710; 

Premium  service:   fraud  in 

inducement  denied. 

Buster  Brown  Company  vs .  Valley 

Dry  Goods,  47  So  549; 

Cut  and  engraving  service: 
exclusive  service  right. 

Carlton  Illustrators   vs.   American 
Locomotive   Works,   153"n7s  1018, 
168   NT  App  Dlv   289; 

Artists  contracting  to  de- 
liver  paintings. 

Cauger  vs.    Gray  Motor,    137  Minn 

370,  2lTT!-fi   347; 

Film  advertising  service: 
agent  exceeded  authority.' 

Collins  vs.  Lawrence  Bank,  164  Ark 

133,  261~5W  27; 

General  advertising  service: 
booklets,  engravings,  etc., 
fee  basis. 


Year 


1915 


1915 


1901 


1923 


1927 


1916 


1917 


1926 


1915 


1908 


1915 


1928 


1924 


Case 

Doll  &  Smith  vs.  Boyett,  125  So 
760; 

Cut  and  engraving  service: 
value  of  cut  nat  cost  of 
manufacture . 

Doolittle  vs.  Callendar,  88  Neb 

747,  130  NW^36; 

Engraving  service:  client 
wants  to  rescind,  damages. 

Goodenough  vs.  Puller,  5  NY  St  R 

896;       

Car  card  service  (called  ad- 
vertising agent):  contract 
breach. 

Green  vs^  Blair,  31  Fed  (2nd)  96; 
Theatre  curtain  agency  denied 
personal  service  classifica- 
tion. 

Harrison  vs.  Turner,  27  Cal  Add 

423,  150  F^95; 

Contest  expert:   lack  of 
personal  supervision  breaches 
contract . 

Hass  vs.  Equity  Theatres,  100  Pa 

Super'TF  225; 

Theatre  program  agency:  dis- 
tribution found  faulty. 

Hellinger  vs.  Marshall,  92  NY  App 

Dlv  607,  8^nJi-S  1051; 

Engraving  service:   cuts  in- 
applicable to  purpose. 

Kauftaan  vs.  Snellenberg,  43  NY 

Mlsc  Rep"ir7,  88  NYS  199; 

Publicity  agency:   breach  of 
contract  to  permit  advertise- 
ment placement. 

Lee  Lash  vs.  Northwest  Consoli- 
dated Milling  Company,  218  Fed  910; 

Lantern  slide  exchange: 

breach  of  contract. 

Lloyd  &  Elliot  vs.  Parke,  112 

Conn  504,  152  ABT~825; 

Cut  and  engraving  service: 
acceptance  of  order  taken  by 
salesman. 

Osborne  vs.  Franklin  Mills,  45  NY 
App  Dlv  BS^,  60  NYS  1013; 
Artists'  agency. 

Outcault  Advertising  Company  vs. 

Bradley,  105  Ark  50,  150  SW  l"^ 
Cut  and  electro  service: 
fraud  in  the  inducement  al- 
leged. 

Outcault  vs.  Jones,  119  Ore  214. 
239  P  1113T"  «  -L*, 

Cut  and  electro  service: 
fraud  :in  inducement  alleged. 


Year 
1930 


1911 


1886 


1929 


1915 


1931 


1904 


i 


1904 


1914 


1931 


1899 


1912 


1925 
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Case  Year 

Outcault  vs.  Merchants  Bank,  151   1922 

Minn  500, "TFV  NW  514; 

Cut  and  electro  service: 
sufficiency  of  cancellation. 

Outcault  V3 .  National  Furniture    1909 
Company,  TTTa  App  150,  66  SE  480; 

Cut  and  electro  service: 

breach  of  contract. 

Outcault  vs.  Small ey,  101  Kan      1917 
645,  169  FTV7; 

Cut  and  electro:   fraud  in 

inducement. 

Outcault  vs.  Young,  110  Ark  123,   1913 
161  SW  14^7" 

Cut  and  electro:  contract 

inherently  inconsistent. 

Patten  vs.  Lynett ,  133  NY  App  Dlv  1907 
746,  llS~I7ys  185; 

Free  lance  editor  of  special 

editions  of  nev/spapers . 

Breach. 

Retailers  Service  vs.  Smith,  165   1932 
SC  238,  163  SE  6497 

-  Cut  and  electro  service: 
counterclaim. 

Schow  Brothers  vs.  Adva -Talks      1921 
Company,  232  SW""5^3,  N.S.R.; 

Electro  service:   individual 

use. 

Sperry  &  Hutchinson  vs .  Mechanics   1904 

Clothing,  128  Fed  80C^-135  Fed 

833; 

Trading  stamps:   inalienabil- 
ity enforceable. 

Sperry  &  Hutchinson  vs.  O'Neil,    1911 
Adams,  185  Fed  231; 

Trading  stamps :  breach  of 

contract  to  use. 

Sperry  &  Hutchinson  vs.  Temple,    1905 
137  Fed  992; 

Trading  stamps:  monopolistic 

practises  permitted. 

Taylor-Crltchfield  vs.  Stuckhart,   1916 
275  111  129,  113  NE""5^5; 

Printer  doing  advertising 

business:   tax  case. 

(6)  Legal  Recognition  of 
Advertising  Terms  and  Definitions 

Anglo -London-Paris  vs .  Johnson,    1924 
36  Ariz  549,  288  P  7p 

Circulation,  distribution. 

Brookins  vs.  National  Refining     1927 

Company,  26  Ohio  App  362,  160  NE 

97; 

Commission. 


Case  Year 

Cleveland  Company  vs.  Standard     1921 
Amusement,  103  Ohio^St  382,  133 
NE  615; 

Gross  rate:   net  rate. 

Cream  of  Wheat  vs .  Crist,  166  NY   1916 
App  Dlv  870,  Isn^TS  407; 
Circulation. 

Dawley  vs.  Alsdorf ,  25  Hun  226;    1881 
Circulation. 

Dolman  vs.  Rubber  Corporation  of   1906 

America7~r09  Cal  App  353,  288  P 

131; 

Due  bills. 

Ben  B.  Hampton  vs.   Schlesinger,  1906 

50  NY  Misc   Rep  ^5S",   99  NYS   522; 
Short   rate. 

Hand  vs.   Gas  Engine  &  Power,   167       1901 
NY  1457"60  NE  425; 
Due  bill. 

Hewitt   and  Hosier  vs.   Norman  1910 

Lichty,    147  Iowa  27^7  126  NW  170; 
Due  bill. 

Journal  Company  vs.   Simon,   112  1902 

Wis   548,   88  N'.V  5HCrj" 
Circulation. 

Keystone  Publishing  Company  vs.    1909 
Roman,  116  NYS  654; 
Due  bills. 

Konecky  vs.  Jewish  Press,  288  Fed  1923 
179; 

Distribution  and  circulation. 

McDermott  vs.  De  Meridor,  80  NJL   1910 
67,  76  Atl"33»l; 

Short  rate:  circulation. 

Mail  &  Times  Publishing  Company    1904 
vs.  Marks,  125  Iowa  622,  101  NW 

Due  bills. 

Mooney  vs.  US   Industrial   Publish-     1901 
ing  Company,   27  Ind  App  407,   61 
NE   607; 

Circulation.* 

Munsey  vs.  Tadella   Pen,   2  NY  Ann       1895 
Cas  3717"^  NYS  159; 

Gross  rate:      net   rate. 

Nassau  vs.   Guttridge,   70  NJL  191,      1903 
56  Atl  ITT; 

Due  bills. 

New  York  News  vs.  National  SS  Com-  1895 

pany,  148  NY  357"42  NE  514; 

Due  bills:   when  not  honored, 
obligation  for  cash  arises. 

Pizitz  Smollan  vs.  Meeks,  224  Ala  1932 
330,  140  So  4421 

Card  rate:   short  rate. 
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Case  Year 

Prise ilia  Publishing  Company  vs.   1924 
Cream  of  Wheat,  248  Mass  68,  T?2" 
NE  753; 

Circulation. 

Shopper  Publishing  Company  vs.     1916 
Skat  Company,  90  Conn  317,  5^Atl 
317; 

Due  bills. 

Snyder  International  Economist,    1905 
91  NTS  748; 

Due  bills. 

Sperry  &  Hutchinson  vs.  Mechanics  1904 
Clothing  Company,  13FT'ed  833; 
Trading  stamps . 

(7)  Advertising  Agencies  — Historical 

Allen  vs.  Baus,  54  NY  Super  Ct     1887 

447;  

Broker  owned  space  to  be  as- 
signed by  endorsement  to  ad- 
vertiser. 


Allen  vs.  Pierpont .  22  Fed  582; 
Broker  held  to  be  an  agent. 


1884 


Ailing  vs.  Trevor,  25  NY  Misc  Rep  1898 

390,    54"TI7S  772; 

Broker  made   inseverable  con- 
tract,  and  did  not   fully 
perform . 

Clegg  vs_j_  NY  Newspaper  Union,    72       1876 

Hun  39^7*25  NYS  566; 

Broker  as  independent  con- 
tractor. 

Green's  Advertising  Agency  vs.     1929 
Blair,  31  Fed  (2nd)  96;    

Theatre  Curtain  agency  owns 

space  before  selling  to 

clients. 

Hampton  vs.  Schlesinger,   50  NY  1906 

Misc  Rep"T3'9,  99  NYS  522; 

Independent  broker  held  space 
for  use  of  advertiser  in  own 
name. 

Hewitt  and  Hosier  vs .  Norman       1910 
Lichty,  147  Iowa  27^7  126  NSW  170; 

Broker  in  breach  of  duty  as 

agent . 

Hofflin  vs.  Moss,  14  CCA  459,  67   1895 
Fed  440; 

Broker  In  breach  of  duty  as 

agent . 

Holloway  vs.  Stephens,  2  Thomp  &   1874 
C  658; 

Broker  contract  where  per- 
formance was  insufficient. 

Hubbard  vs.  Rowell,  51  Conn  423;   1883 
Publisher  knew  broker  would 
resell  space. 


Case  Year 

Kenworthy  vs.  Stevens,  132  Mass    1882 
123;      

Broker  is  independent:   sub- 
stantial performance  case. 

Lund  vs.  Smith,  191  Mass  473,  77   1906 
NE  893T~ 

Advertising  agent  violates 

trade  mark  law. 

People  ex  rel  Morse  International  1922 
Agency  vs.  Cantor,  119  NY  Misc  Rep 
355,  IdTTtlS   514; 

Agency  not  a  personal  service 

corporation. 

Savage  vs.  Drs.  K  &  K  Medicine     1886 
CompanyTT9  Mich  400,  26  m   652; 
Broker  dealing  in  his  own 
name  in  placing  advertise- 
ment s . 

(8)  Advertising  Agents  — Modern  Cases 

All  Church  Press  vs.  Harris  Ad-    1927 
vertislng  Agency, "35  Ga  App  616, 
138  SE  85; 

Unilateral  contract  between 

agency  and  publisher. 

All -Package  Grocery  vs.  McAtamney,  1916 
174  NY  App  Div  778,  TST  NYS  622; 
Agency  publishing  house 
organ:   guilty  of  conversion. 

Armstrong  vs.  McCaughn,  21  Fed     1927 

(2nd)  636; 

Personal  service  classifica- 
tion of  agency  for  taxes. 

Ayer  vs.  Devlin,  179  Mich  81,  146  1914 
NW  2571"" 

Agency  sues  to  recover  on 

contract  for  advertising. 

Ayer  vs.  Rubber,  282  Pa  404,  126   1925 

A  1037 

Agency  sues  vfhen  advertiser 
changes  agency,   and  transfers 
contracts . 

Barton  &  Spooner  vs.  Gray,  121     1910 
NYS  314;         

Agency  sues  advertiser  under 
contract    after  payment  to 
publisher. 

Blumenstock  vs.   Curtis,   252  US  1920 

436,   40  Sup  Crr'385; 

Advertising  contracts   not   in 

interstate   commerce. 

Campbell -Moss -Johnston  vs .  1927 

Lupton,   290  SW  992-A-15FTenn  93. 
1  SW  (2nd)    783; 

Agency  definition  of  "doing 

business . " 

Clarke  vs.  Watt,  83  NY  Misc  Rep    1913 

404,   14FTTirs  145; 

Agency  fails  to  pay  pub- 
lisher:     advertiser  held. 


I 
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Dolman  V3 .  Rubber  Corporation  of   1930 

America,  109  Cal  App  353,  288  P 

131; 

Agency  misunderstood  due 

bill  plan. 

Dorrance  Sullivan,  vs .  Bright  Star,  1928 

227  IWS  675 -R -249  !ir"593,  164  NE 

596; 

Advertiser  changes  agencies: 
employment  contract  discussed. 

Preese  vs.  Pavlowskl,  39  RI  512,   1916 

99  Atl  13^81; 

Representative  acting  as  ad- 
vertising agent. 

Puller  &  Smith  vs.  Routzahn,  23    1927 
Fed  (2nd)  969; 

Agency  Is  personal  service 

corporation. 

Green* s  Advertising  Agency  vs .     1929 

Blair,  31  Fed  (2ndT  96; 

Theatre  curtain  agency  not 
personal  service  corporation. 

Hoffman  vs .  American  Tobacco,  148  1914 

NX'S  151; 

Agent  appoints  subagent, 
whose  authority  is  denied. 

Huber  Hoge  vs.  Smith  &  Wesson,  32  1929 

Fed  (2ndT  6^^  280  US  586; 

Agency  not  allowed  commis- 
sions on  estimate  prepared, 
after  shift  to  another  agency. 

Irwin,  Keelan  (etc.)  vs.  Tracy,    1928 

294  Pa  503,  144  Atl  5^ST 

Pounder  liable  to  agency 
through  incorporation  and 
dissolution  of  corporation. 

Kaden  vs.  Moon,  26  SW  (2nd)  812,   1930 
N.S.R."5 

Agency  called  a  legal  agent. 


Kastor  vs.  Elders,  170  Mo  App  490,  1913 

156  SW  737"; 

Lowest  rate  In  agency  con- 
tract means  gross  rate. 
Descriptive  case. 

Kaufman  vs.  Snellenburg,  43  NY     1904 
Mlsc  Rep"3TV,  88  NYS  199; 

Agency  placing  publicity  for 

"prestige." 

Lund  vs.  Smith,  191  Mass  473,  77   1906 
NE  8937~ 

Agency  in  difficulties, with 

trademarks . 

McCann  Advertising  Agency  vs.      1928 
Commissioner  of  Internal  Revenue, 
14  B.T.A.  234; 

Board  of  Tax  Appeals  granted 
personal  service  classifica- 
tion. 


Case  Year 

H.  K.  McCann  vs.  Denny,  205  Cal    1928 

147,  270  P  19?Tr" 

Advertiser  owes  agency  when 
agency  pays  bills  before  pay- 
ment to  agency  by  advertiser. 
Agency  is  agent  at  law. 

Massengale,  appeal  of,  2  B.T.A.    1925 

26; 

Personal  service  classifica- 
tion granted  loj  Board  of  Tax 
appeals. 

Miers  vsN  C.  H.  Puller,  167  111    1911 

App  49; 

Agency  which  uses  its  own 
credit  can  sue  in  its  own 
name. 

Montague  vs.  All -Package,  182  NY   1918 
App  Div  5TTn7  169  NYS  920; 

Agency  has  authority  to  bind 

credit  of  advertiser. 

People  ex  r el  Morse  International  1922 
vs.  Cantor,  119  NY  Misc  Hep  355, 
T^  ms   514; 

Agency  which  owned  space 

denied  personal  service 

classification. 

Munsey  vs.  Tadella,  2  NY  Ann  Cas   1895 
371,  38"TI7S  159; 

Contract  includes  provision 

for  payment  of  agency. 

NY  Evening  Journal  vs .  Simpson,    1908 

106  NYS  858-A-llO  N7S~391; 

Placing  advertisements  in 
newspapers  from  accounts  con- 
trolled is  legal  consideration. 


Newell  vs.  National  Advertising    1907 
CompanyT^9  Colo  295,  89  P  792; 
Publisher  sues  agency  al- 
though agency  is  not  paid  by 
advertiser. 

O'Shaughnessy  vs.  Shaw,  206  NY     1923 

App  Div  458,  2nriTYS  472; 

Adveirtising  agency  employed 
by  sales  agent  of  foreign 
concern  not  liable. 

Peoples  Broadcasting  Company  vs .    1931 
Batten,  231  NY  App  Div  446,  2Vr 
NYS  569; 

Contract  between  agency  em- 
ploye not  authorized  to  con- 
tract and  radio  salesman  who 
could  not  deliver  time. 

Potts-Tumbull  vs.  US,  68  Ct  CI    1930 

701,  37  Fed  (2nJF703; 

Agency  held  a  personal  ser- 
vice corporation  in  Court  of 
Claims. 

Presbrey  vs.  Miller,  65  NY  Misc    1909 

Rep  52,   imJYS  192; 

Agency  not   Inherently  author- 
ized to  change  copy  of  adver- 
\QA  tlsements. 


Case 


Year 


Case 


Year 


Rankin  vs.   Associated  Bill   Posters  1923 
of  US  and  Canada,   260  US  501 -R -271 
Fed  140; 

Poster  plants   in  combination 

in  restraint    of  trade. 

Rosenbavim  vs.   Sarasohn,   184   NY  1910 

App  Div  20T7^71   NYS    629; 

Agency  in  dual  function: 

advertising  and   sales. 

Seelye  &  Brown  vs.   Journal ,   224  1923 

Mich  481,    195   NW^9; 

Agency  and  publisher  acting 

as   joint  contractors. 

Service  vs.    Goodnow  Pearson,    242        1922 

Mass   594TT36  NE  623; 

Agency  direct  mail  work  un- 
satisfactory. 

Simms  vs.  Massengale  Agency,  24    1919 

Ga  App~T5'2,  100  SE  235; 

Agency  guaranteed  credit  of 
advertiser:  valid  for  all 
publishers . 

State  vs.  J.  P.  Bass,  104  Me  288,   1908 

71  Atl"W4; 

Illegal  advertisements  placed 
by  agency  are  advertiser's 
responsibility. 

Willians  vs.  Finlaw  Mueller,  292   1928 

Pa  244,  l?r"Atl  47; 

Trustee  relation  of  principal 
and  agent.  (Non-advertising 
case.T 

(9)  Miscellaneous  Agents 
Who  Place  Advertising 

Beck  vs.  Donohue,  27  NY  Misc  Rep   1899 

230,  S7~NYS  741; 

Liquor  salesman  could  not 
take  wall  space  to  pay  for 
liquor. 

Bowman  Realty  vs.  Moss,  143  SW     1912 

765;  

Reporter  paid  to  insert  pub- 
licity, contract  not  against 
public  policy. 

Brooklyn  Daily  Eagle  vs.  Dellmar,  1900 
30  NY  Misc  Rep  747,  62~NYS  1041; 
Salesman  has  no  authority  to 
bind  company  to  advertising 
contract . 

Browne -Bran  vs.  Hint on,  179  Ark    1929 

831,  13  SW  (5na")  369; 

Assistant  manager  paid  to 
advertise  company,  question 
of  conversion. 

Bussing  vs.  Lowell,  233  NY  App     1931 

Div  471, "S^S  NYS  719; 

Former  president  cannot  bind 
corporation  for  advertising 
even  if  removal  is  not  an- 
nounced, especially  when  there 
is  evidence  of  bad  faith. 


Butterick  vs.  Federal  Trade  Com-   1925 

mission,  4~Fed  (2nd)  910; 

Words  of  agency  ignored,  when 
real  purpose  is  outright  sale. 

Buyers  Index  vs.  Schneider,  152    1909 

111  App  238; 

South  American  agent  places 
advertisement  and  offers  ser- 
vices as  salesman. 

Calhoun  vs.  Buhre,  67  Atl  1068,    1907 

N.S.R.; 

Hotel  manager  has  authority 
to  sign  for  advertisement 
reasonable  in  amount . 

Cauger  vs.  Gray  Motor,  137  Minn    1928 

370,  2l7~ITw  347; 

Space  salesman  has  no  author- 
ity to  buy  automobile  and  pay 
for  it  with  advertising. 

Colorado  Springs  vs .  American      1899 
Publishing  Company,  97  Fed  843, 
38  CCA  433; 

Authority  of  secretary  to 
bind  corporation  for  adver- 
tising. 

Continental  Oil  Company  vs.        1933 
Baxter,  59  SW  (2nd)  463,'Trrs.R. ; 
District  superintendent  can- 
not bind  oil  company  for 
radio  contract. 

Daily  Telegram  vs.  Ocean  View     1924 
Oil,  65  Cal  App~^8,  224  P  1006; 

Authority  of  fiscal  agent  to 

hire  advertising  agency. 

Duluth  New  Tribune  Company  vs.     1926 
Smith,  169  Minn  337,  211  NW"S^2; 

Selling  agent  has  power  to 

advertise  within  reason. 

Elmendorf  vs.  Mulliken,  231  SW     1921 
164,  N.S.rTT" 

Partners  in  stock  selling 

scheme  advertise.  Held 

liable. 

Express  Publishing  Company  vs.     1928 
Perry,  10  SW  (2ndT  574,  N.STTTT; 
Office  and  credit  manager 
has  authority  to  make  trade 
in  kind. 

Fowler  vs.  Stoner  McCray,  196      1923 

la  452,1:^3  NW  416; 

Outdoor  advertising  agent 
obtains  valid  group  promise 
notwithstanding  allegation 
of  fraud. 

Goodenough  vs.  Puller,  5  NY  St  R   1886 
896; 

Early  car  card  agency  case. 
PerfoMiance  in  question. 
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Case  Year 

Kavsky  vs.  Harris,  102  NJL  371,    1926 

132  A  750; 

Fraud  of  agent  vitiates  con- 
tract of  principal  when  ad- 
vertising is  false. 

L ong -Cost ell o  vs.  Rider,  7  SW      1928 
(2nd)  387,  N.STRT; 

Ford  agent  induced  dealers 

to  buy  direct  mall  pieces, 

Mclntyre  vs.  Hicks,  100  Cal  App    1929 

531,    280  FT43; 

Nev/spaper  route   agent   who 
took  advertisements  could  sue 
in  his   own  name. 

Masline   vs.    New  York,    New  Haven  1921 

&  Hartford  Railroad,    95  Conn 

702,   112  Atl   639; 

Employee  tries  to  sell  idea 
that  defendant  should  adver- 
tise. 

Motion  Picture  Advertising  Service  1932 
vs.  Modica,  18  La  App  647,  139  So 
STTT 

V/ife  of  store  keeper  as  man- 
"  ager  has  authority  for  adver- 
tising contract. 

Mull in  vs.  Sire,  34  NY  Misc  Rep    1901 

540,  69TI7S  953; 

Manager  of  hotel  has  author- 
ity for  small  advertising 
contract. 

Palmer  vs.  Fix,  104  Cal  App  562,   1930 

286  P  4Wr 

Sales  agent  with  advertis- 
ing powers  failed  to  submit 
advertisements  for  approval. 

Pulpwood  Company  vs.  Green  Bay     1918 
Paper,  168  Wis  40Cr7T.70  NW  230; 

Purchasing  agent  for  two 

principals  not  unlawful. 

(non -advertising) 

Richardson  vs.  Argos  Mercantile,    1920 
182  NYS  89; 

Authority  to  contract  for 

advertising  granted  over 

telephone. 

Russel  vs.  Weiler,  28  Ohio  Clr     1905 
Ct  R  17^T~ 

Circulars  sent  by  stock 

salesman  evidence  of  stock 

fraud . 

St.  Louis  Gunning  vs.  Wanamaker,    1905 

115  Mo  App  270,  90~SW  737; 

Sales  agency  not  authorized 
to  contract  for  outdoor  dis- 
play. 

Swlnehart  Tire  vs.  Broadway  Tire,  1922 

44  RI  253,  116  T^55', 

Sales  agent  not  entitled  to 
advertising  allowance  without 
submission  of  advertisements* 
by  terms  of  contract.  io6 


Case  Year 

Tarpy  vs.  Burnhelmer,  16  NYS  870;   1892 
Sales  and  collection  agent 
not  authorized  to  incur  ad- 
vertising bill. 

Tribune  vs.  7/endell,  192  111  App   1915 

639; 

Contract  named  agent  as  ad- 
vertiser, although  mentioned 
existence  of  principal. 

Walling  vs.  Walnscott,  152  Ky      1912 

365,  153""SW  453; 

Sales  agent  must  protest  ad- 
vertising campaign  for  his 
benefit  unless  satisfactory. 

World  Oil  vs.  Hicks,  19  SW  (2nd)   1929 

605,  N.S.rTT" 

Broker  must  perform  contract 
to  advertise  and  sell  to  re- 
c  over . 

(10)  Advertising  Contracts  — 
Performance  or  breach 

Ahem  vs.  Standard  Life  Insurance,  1870 
32  NY  Super  Ct  441; 

Dispute  on  "till  forbid" 

clause. 

Ailing  vs.  Trevor,  25  NY  Misc  Rep  1898 
390,  54"I^S  772; 

Entire  contract  not  performed 

in  full. 

Ambro  vs.    Speedway  Manufacturing       1930 
CompanyT^ll   la  276,   233  NW  499; 
Failure   to  comply  with  cor- 
porate registration  does  not 
affect  validity  of  advertis- 
ing contract. 

Barron  Collier  vs.  Domino,   215  Mo     1923 

App  345,  248  SW^"951; 

Publisher  need  not  minimize 
damages  for  breach  by  resale 
of  space. 

Barron  G.  Collier  vs.  Women^s  Gar-  1922 
ment,  152  Minn  4757T89  NW  403; 

Publisher  must  take  other  ad- 
vertisers' offers  to  replace 
breached  contract. 

Beckwlth  vs.  American  Toy  and      1921 

Novelty,  T55"  NYS  877; 

Order  for  advertising  must  be 
accepted  to  become  contract. 

Baltinck  vs.  Tacoma  Theatre,    61  1910 

Wash  132,TrL   P  1045; 

Delayed  payments   not   estop- 
pel  from  rescission  for 
breach. 

Bosch  V3.  Rushmore,   255  Fed  465,        1918 
248  US"554; 

Breach  of  contract  to  use 

Inventor's   name. 


Case 


Year 


Case 


Year 


Bowles  Livestock  vs.   Chicago  Live      1920 

Stock,   243  111  App~7l; 

Breach  of  radio  contract   al- 
lowed when  exchange  rules 
forbade . 

Brackett   vs.   Knowlton,   109  Me  43,     1912 

82  A  436; 

Payment  for  advertising  con- 
tract due  under  its  terms 
when  owner  died. 

Browne  vs.  Sharkey,  58  Ore  480,    1911 

115  P  iFST 

Performance  delayed  too  long, 
contract  properly  r-escinded. 

Bryan  vs.  Shadow,  133  So  500,      1931 

N.S.R.l 

Oral  contract  extended  with- 
out authority. 

Burr  vs.  American  Spiral  Spring,   1880 
81  NY~r75; 

Performance  of  distribution 

in  question. 

Butcher's  Advocate  vs.   Berkhof,  1916 

94   NY  Misc  Rep   299,~rSSB   NYS  160; 

Interpretation  of  contract 

as   severable. 

Butler  vs.  Mail  &  Express  Company,   1900 
54  App  CTv  382,    66   NYS   788; 

Performance  of  publication. 

Buyers   Index  vs.   Schneider  Western,  1909 

152   111  App  2357 

Performance    of  publication  but 
not    services  connected  there- 
with. 

Call   Publishing  Company  vs.   Ed-         1898 

son,    55   Neb  394,    75  NY  BWT 

Part  use   of  lines   contracted 
for.     Liability  for  those  used. 

Cauger  vs.    Gray  Motor,    137  Minn  1928 

370,    2lTTrkV  347; 

Contract  made  by  unauthorized 

agent  not  enforceable. 

Chase  vs.  2nd  Avenue  Railway,  97   1884 

NY  3847^9  Am  Rep  531; 

Contract    in  violation  of 
statute    of  Frauds  not   en- 
forceable. 


Class  Journal  vs.   Valveless   Inner 

Tube,   134   NYS  WTS; 

Interpretation  of  contract 
calling  for  advertiser's  ap- 
proval of  copy. 

Cleveland  vs .  Standard  Amusement 
Company,  iTTJhio  St  382,  133  NE 
615; 

Term  rate  is  valuable  con- 
sideration, and  short  rate 
chargeable  for  amount  actually 
used  when  ter^n  contract  is 
broached. 


1912 


1921 


Cohn  vs.  Tanner,  163  App  Dlv  883,   1914 

147  n7S~"574; 

No  breach  of  display  contract 
unless  material  is  supplied. 

Collins  vs.  Lawrence  County  Bank,   1924 

164  Ark  T^,  261  SW  27; 

Advertising  service  contract 
one  and  entire  in  breach. 

Cunningham  vs.  Cohen,  14  NY  Misc   1895 

Rep  12,  35  WS"  125; 

Display  of  car  cards  held  one 
and  entire  and  in  breach. 

Dake  vs.  Patterson,  5  Hun  (NY)     1875 
558; 

Contract  to  publish  for  a 

term  needs  no  notice  to 

terminate. 

Dauchey  vs.  Drake,  85  NY  407;      1881 
Not  'substantial  performance 
of  contract  to  syndicate  ad- 
vertisements. 

Druggists  Circular  vs.  American    1922 
Soda  Fountain  Company,  240  Mass 
531,  134  NE  384; 

Space  contract  more  than 

reservation  of  space. 

Profits  are  damages. 

Eastern  Advertising  Company  vs.    1920 
E.  L.  Patch,  235  Mass  580,  iST^ 
HE  516; 

Salesman  had  no  authority  to 

alter  printed  contract. 

Elsenlohr  vs.  Swain,  35  Pa  St      1860 

Rep  107; 

Damage   for  non-publication 
when  prepaid   is  amount   paid. 

Feree   vs.   Mouquln   (etc.),    29   NY  1899 

Misc  Rep  ,624,    61   NYS   120; 

Interpretation  of  cancella- 
tion clause. 

Ferree  vs.   Wilson,   19  ITYS   209;  1892 

Permissible  to  cease  publica- 
tion of  term   contract    on  de- 
fault  of  payment . 

Glass   vs .    Garber,    55   Ind  336;  1876 

Damage   for   non-publication 
may  be  more  than  nominal. 

Goddard  vs.   American  Queen,  44  1899 

NY  App  dTF"454,    61   IWS   133; 
Non-competitive  clause 
breached,   and  postal  regula- 
tions were  no  excuse. 

Hand  vs .    Brooks,    21    NY  App  Dlv  1897 

489,  ?7~NYS  583; 

Breach  of  contract  calling 
for  tender  of  goods  in  pay- 
ment. 
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Hand  vs.  Shaw,  27  NY  App  Div  107,  1898 

50  NYTTL7; 

Interpretation  of  Intent  in 
size  of  order  of  goods  to  pay 
for  advertisement. 

Hass  vs.  Equity  Theatres,  100  Pa   1931 

Super'ITB'  225; 

Breach  of  distribution  cove- 
nant. 

Haverty  vs.  Lyon-Young,  37  Ga  App  1927 
263,  139""SE'  921; 

Following  All  Church  Press 

vs.  Harris . 

Haynes  vs.  Nye,  185  Mass  507,  70   1904 

NE  932; 

Contract  for  advertising 
space  breached  before  per- 
formance began. 

Hopcraft  vs.  Kittredge,  162  Mass   1894 

1,   37  NE  733"; 

Contract  breached  by  non-ac- 
ceptance of  counter  cards. 

Horowitz  vs.   Syndicate  Mail   Order,   1917 
1^6  NYS  8^57 

Assent  to  delay   is  waiver  of 

condition. 

House   of  CJurney  vs.   Ronan,    187  1932 

Minn  150,   245   NC75TT; 

Breach  of  contract   to  pay 
fee   for  broadcast.      Pee  to 
be  based  on  purchases. 

Humphreyes  vs.   Williams,   70  NY  1911 

Misc  Rep  35TpL28   NYS   680; 

Space  contract  "till  forbid" 
is  binding  until  cancellation. 

Ibbotson  vs.    Sherman,    42   NY  Super     1877 
Ct   477; 

Not   substantial  performance  of 

broker  contract. 

Imperial  Curtain  vs.    Strauss,    76       1912 
NY  Misc  Rep   533,   TS5  NYS   577; 

Theatre  curtain  contract  not 

cancellable. 

Ingalls   vs.    Burlingame,   71   NH  19,     1901 

51  Atl  l7^ 

Newspaper  sold  to  another; 
advertising  contract  as- 
signed; held  valid.   Notice 
to  cancel  to  former  proprie- 
tor invalid. 

Jackson  vs.  Adams,  9  Mass  484;     1813 
Pr:lnter  liable  for  Immediate 
damages  from  misprint . 

Johns -Manvi lie  vs.  Lovell         1914 

McConnel,  212  PeT~923; 

Cancellation  clause  based  on 
competing  manufacturers'  ad- 
vertisements. 


Case  Year 

Kansas  City  Star  vs.  Standard      1907 

Warehouse,    123  Mo"TCpp  13,    99   SW 

765; 

Advertisements  must  be  paid 
for  although  sale  of  subject 
was  not  lawful. 

Kenlston  vs.  Flaherty,  101  NY  App  1905 

Div  605,  W^nS  568; 

Contract  breached  by  adver- 
tiser's  failure  to  supply 
copy. 

Keystone  Publishing  Company  vs.  1909 

Roman,   116  NYS   654; 

Publishers  had  to  show  pur- 
chases by  customers  to  re- 
cover. 

Lee  Lash  vs.  Toledo  Transfer,  25   1927 

Ohio  App  T55^,  158  NE  15; 

Notice  of  cancellation  re- 
quires cessation  of  perform- 
ance . 

Lerner  vs.  Roth,  136  NYS  61;       1912 
Performance  of  contract  to 
show  advertising  drop. 

Lloyd  &  Elliot  vs.  Parke,  112  Conn  1931 

504,  152  A  825; 

No  evidence  of  acceptance  of 
order  given  to  salesman,  no 
contract. 

Lucas  vs.  Gross  Motor,  32  Ohio  App  1927 

183,  l^T'NE  362; 

Contract  for  outdoor  advertis- 
ing assigned  without  breach. 

McDermot  vs  .•  De  Meridor  Company,    1910 

80  NJL  677~76  Atl  331; 

Damages  are  prima  facie  on 
face  of  advertising  contract 
after  breach. 

McKlllop  Walker  vs.  NY  Preparatory  1904 
School,  91  NYS  335T 

Advertisements  run  must  be 

paid  for. 

MacCallus  Print  vs.  Graphite  Com-  1910 

pendium,  150  Mo  Ipp  383,  130  SW 

836; 

Contract  for  all  future  busi- 
ness, similar  to  option. 
Valid. 

Mall  &  Express  vs.  Marks,  125      1904 

Iowa  622,  101  NW^58; 

Under  contract  plaintiff  may 
take  payment  in  pianos  but 
not  cash. 

Mail  &  Express  vs .  Wood,  140  Mich  1926 

505,  103  NW  8641 

Fraud  must  be  alleged  in 
pleadings.  Advertiser  has 
right  to  say  when  the  adver- 
tising starts. 
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Case 

Marcus  vs.  Meyers,  11  Times  L  R 
327  (Queens  Bench); 

Damages  granted  for  failure 

to  publish. 

Marks  vs .Churchill's.   90  NY  Misc 

Rep  3707^53  NYS   264; 

Perforniance   of  contract  made 
impossible  by  war  excused. 

Marks  vs.   Hermitage.   170  NY  App 

Div  48?7^56   NYS   179; 

Performance   of  contract  made 
Imposslblo  by  war  excused. 

May  vs.   Crawford,    150  Mo  504,    51 

SW  65^ 

Breach  of  condition  of 
authenticity  of  goods  adver- 
tised. 

Mendell  vs.  Wlllyoung,  42  NY  Misc 
Rep  210, "§5  NYS  647; 

Publication  is  acceptance  of 

order  to  publish. 

Mertins  vs.  Hubbel,  190  Ala  311. 

67  So  2757^ 

Value  of  advertisement  has  no 
bearing  on  duty  to  pay  pub- 
lisher. 

Miller  vs.  Glockner,  1  Ohio  App 
149;   

Condition  of  advertiser  to 
control  policy  of  newspaper 
against  public  policy. 

Miller  vs.  Moir,  190  111  App  32; 
Contract  to  advertise  and 
sell  one  kind  of  beer  inter- 
preted. 

Mooney  vs.  US  Industrial  Publish- 
ing Company,  27  Ind  App  407,  61 
NE  607; 

Circulation  condition  prece- 
dent of  liability. 

Morgenthaler  vs.  Krieg,  101  Cal 

App  436,  281  rT92; 

Cancellation  under  contract 
of  advertising  device. 

Motion  Picture  vs.  Capelle.  137 

So  877,  N.S.R.; 

Alteration  in  contract  un- 
intelligible.  Original  en- 
forced. 

Motion  Picture  vs.  Wallace,  180 
NYS  937-A-186  NTSTsO; 

Cancellation  based  on  return. 

of  catalogue  not  enforceable. 

Nassau  vs.  Guttrldge,  70  NJL  191. 
56  Atl  I^;  ' 

Publisher  was  to  supply  cus- 
tomers as  part  of  contract. 


Year 
1895 


1915 


1915 


1899 


1903 


1914 


1913 


1914 


1901 


1929 


1931 


1921 


1903 


Case 

National  Garment  vs.  Seidel,  185 

NYS  865;  

Printed  contract  altered 
without  authority  by  pub- 
lisher. Void. 

National  Railways  vs.  Breece, 

143  Ark  292,  220  STTTS; 

Ambiguous  contract  explained 
by  parole.   Alteration  avoids 
it. 

New  Publication  vs.  Stern,  194 

App  Div  170,  127"TT?lS  393; 

Publisher  can  halt  publica- 
tion at  will  on  delay  in 
payment  s . 


Year 
1921 


1920 


1911 


New  York  News 


ship 
514; 


lompany. 


vs.  National  Steam 
T^  NY  39,  42  NE 


-  1895 


Refusal  to  pay  in  kind,  con- 
verts obligation  to  pay  in 
cash. 


News  Publishing  Company  vs.  Bar-   1930 
ret,  127  So  749,  N.S.R.; 

One  year  and  "till  forbid" 

contract  interpreted. 

News  Syndicate  vs.  Wolf,  136  NY    1930 

Misc  Rep  483,  2?r~NYS  403; 

Terms  of  contract  subject  to 
change.   Not  void  for  ambigu- 
ity. 

Nicholl  vs.  NY  Boat  Oar  Company,   1895 
15  NY  Misc~Rep  143,  36  NYS  467; 
Contract  to  publish  in 
catalogue  not  performed  by 
publisher  in  another  cata- 
logue at  some  later  time. 

Nixon  &  Zimmerman  vs.  Lee  Lash,    1910 
46  Pa  Super  Ct  89; 

Theatre  curtain  contract  not 

performed  when  theatre 

changed  nature. 

Noel  vs.  Evening  Post,  199  Ky  437,  1923 

251   SiArT89; 

Computation  added  in  pencil 

not  alteration  of  contract. 

North  Side   News  vs .  Cypress,   75  1912 

NY  Misc  Rep  129, "172  NYS  806; 

Acceptance  of  order  by  pub- 
lisher implies  mutual  con- 
tract. 

Official  Catalogue  vs.  American    1906 
Car  Advertising  Company,  120  Mo 
App  575,  97  SW  231; 

Publisher  may  not  augment 

damages  after  breach. 

Orebaugh  vs.  Badger,  279  Mass  54,  1932 
180  NE  52^7^ 

Publisher  inexcusably  slow  to 

publish  book. 
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Case  Year 

Patent  Hanging  Book  vs.  Marcus,    1916 

157  NYS  211; 

Breach  of  condition  of  dis- 
tribution. 

Pearce  vs .  Puget  Sound  Broadcast-  1932 
ing  Company,  170  Wash  472,  16  Pac 
(2nd)  843; 

Change  of  wave  length  grounds 

for  breach  of  contract. 

Peck  V3 .  Kansas  City  Metal  Roof,   1902 

46  Mo"TCpp  212,  70  SW  169; 

Refusal  to  supply  copy  is 
breach  and  publication  should 
be  halted. 

Pennlman  vs.  Lagrange,  23  NY  Misc  1898 
653,  52  n72~27; 

Delayed  payment  is  breach. 

Recovery  had  on  Instalments. 

Pent on  vs.  American  Oil  &  Refining  1919 

CompanyTT78  NYS  371; 

Contract  to  supply  copy 
breached.  Publisher  supplies 
and  recovers. 

Periodical  Press  vs.  Elliot,  143   1919 

Minn  489,  174  NW  BTS"; 

Measure  of  damages  for  non- 
acceptance  of  booklets. 

Phelps  vs.  LaSalle,  209  111  App    1918 

430; 

Damages  prima  facie  face  of 
contract^  Scceptance  makes 
mutual  contract. 

Phillips  vs.  Kastons,  188  NYS  121;  1921 
Cancellation  provisions  must 
be  strictly  adhered  to. 

Piretti  vs.  Firestone,  120  NYS     1910 

782; 

Contract  cannot  be  altered 
orally  under  parole  evidence 
rule. 

Plzitz-Smollan  vs.  Meeks,  224  Ala  1932 
330,  140  So  4421 

Contract  Indefinite  and 

wanting  in  mutuality. 

Post  vs.  Prank,  SP  75  NY  Misc  Rep  1912 

130,  132"  NYS  807; 

Definition  of  binding  bi- 
lateral advertising  contract. 

Pratt  vs.  Montegrlffo,  57  Hun  587,  1890 

10  NYS"W3; 

Violation  of  condition  to  ad- 
vertise opera  star  with  equal 
prominence. 


Presbrey  vs.  Miller,  65  NY  Misc 

Rep  52,   lIT^S  192; 

Contract  modified  by  agent 
without   permission  is  in- 
valid. 


1909 


Case  Year 

Press   Publishing  Company   vs .  1909 

Ehrich,   135   NY  App  Div   533^120 
NYS   363; 

Pool   agreement   interpreted. 

Pulitzer   Publishing  Company  vs.  1913 

Mc Nichols,   170  Mo  App  709,    l5!r"SW 
562 -A -181  SW  1; 

'^en  all   space   is   not  used, 
publisher  may  collect  card 
rate. 

Railway  Advertising  Company  vs.    1901 
Possner,  35  NY  Misc  Rep  385, ~7T 
NYS  742; 

Interpretation  of  cancella- 
tion clause. 

Railroad  Service  vs.  Lazell,  200   1922 

NY  App  Div  536,  1^5"lJYS  686; 
Order  accepted  to  place 
cards,  but  not  mutual  con- 
tract. 

Realty  Advertising  Company  vs.     1919 
Englebert  Tire,  89  NY  Misc  Rep 
371,  151  NYS  885; 

Contract  providing  liberal 

cancellation  terms. 

Rlshel  vs.  Stuyvesant,  123  NY     1924 

Misc  Rep~?08,  204  NYS  659; 

Damages  for  breach  of  per- 
sonal service  contract. 

Robert  vs.  Greln,  129  NY  Misc  Rep  1927 
406,  22nTYS  321; 

Interpretation  of  "every 

eighth  page." 

Shopper  Publishing  Company  vs.     1916 
Skat,  90  Conn  317,  97  Atl  ZTTJ 

When  error  of  damages  is  im- 
material, verdict  will  stand. 

Smith  vs.  Lanever,  169  Ark  1212,   1925 
278  SW'T78-R-261  SW  48; 

Clause  making  all  instalments 

payable  on  first  default 

valid. 

Springfield  vs.   Dunn,   12  Ga  App         1912 
8,    76   SE   644; 

PerfoiTOsirlce  when  halted  by 

injunction  excused. 

Star  Publishing  Company  vs.        1911 
Krosher,  62  V/ash  215,  llTT  569; 
Publisher  can  reserve  space 
for  advertiser  and  charge 
although  not  used. 

Stumpf  vs.  Merz,  50  ITL   Misc  Rep    1906 

543,   99T^S  337; 

Damages  cannot  be  reduced 
after  breach  by   insertion  in 
same  location  of  another  ad- 
vertisement . 
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Case 


Year 


Case 


Year 


Tradesman  vs.    Superior,    147  Mich        1907 
702,   111   NW^43; 

Measure  of  damages   is   the  face 

price   of  the  contract. 

Tribune  vs.   Bradshaw,   20   111   App        1886 

17;  

Plaintiff  claims   irreparable 
damages    for  non-publication   of 
advertisements . 

Tribune  vs.  McCarthy,   201   111   App     1916 

586; 

Evidence  admitted  to  show 
admission  of  liability  on 
advertising  contract. 


Tribune  vs.  Red  Ball,  84  lad  App 

666,  151"TTE"  338; 

Single  edition  of  paper  does 
not  mean  full  publication. 


1926 


Walling  vs.  Wainscott,  152  Ky  365,  1913 

153  SW  43ST 

Contract  with  advertiser  for 
benefit   of  agent   performed. 

Wasilewski  vs.    Wendell,   9  NY  St  1887 

Rep  508; 

Insertion  of  advertisement 
after  term  of  contract  gives 
publisher  no  rights. 

Weiss  vs.  Price,  186  Iowa  640,     1919 
172  mf^^i 

Acceptance  of  advertised  of- 
fer creates  a  contract  which 
binds. 

White  vs.  Allen  Kingston,  69  NY    1910 

Misc  Rep  627,  126  NYS  150; 

Advertiser  can  be  held  under 
contract  only  for  insertions 
run. 

Wood  vs.  Butterick,  80  NY  Misc  Rep  1913 
534,  r3T  NYS  509; 

Substantial  performance  must 

be  virtually  ccmplete. 

(11)  Advertising  Contracts  — 
Fraud  in  t he  I nduc emenF 

American  Copying  Company  vs.       1907 
Lehman,  6  Cal  App  1,  91  P~inr4; 

Fraud  in  obtaining  trading 

stamp  contract. 

American  Travel  &  Hotel  vs.       1925 

Curtis,  236  111  App  236; 

Misleading  circular  signed, 
held  to  be  fraudulently  pro- 
cured. 

American  Travel  &  Hotel  vs.  Roy-   1925 

crofters,  125  NY  Misc  Rep^3, 

213  NYS  42; 

Misleading  circular  held  to 
be  fraudulent  and  to  vitiate 
contract. 


American  Travel  &  Hotel  vs.   Van  1926 

Blerkom,   216  App  Div  28, ""5X4  NYS 

753; 

Same  circular  apparently  as 

above  not  fraudulent . 

Baedeker  vs.  Hamtramck,  257  Mich   1932 

435,   241  M"249; 

Tricky  circular  held  to  be 
fraudulent.      Contract   Invalid. 

Barron  G.   Collier  vs.    Braunig,  1925 

162  Minn  181,  202  M"442; 

Statement  that  there  was  a 
waiting  list  for  space  was 
fraud. 

Barron  G.  Collier  vs .  Davidson-    1927 

Levlne,  294  SW  223TTT.S.R.; 

Agent  accepted  cancellation 
when  not  authorized.   Adver- 
tiser pays. 

Barron  G.  Collier  vs.  Stebblns,     1926 
236  Mich  147,  210  M^264; 

False  statement  no  excuse  for 

one  who  deals. 

Brenard  vs.  Brown,  120  Va  757,  92  1917 

SE  850; 

Fraud  in  inducement  of  adver- 
tising contest. 

Bry  Block  vs.  Columbia  Portrait,   1915 

219  Fed  7l07~ 

Lie  as  to  novelty  of  adver- 
tising scheme  held  to  be 
fraud. 

Caperton  vs.  Clark,  203  Ky  191,    1924 

261  SW  10^57 

Fraudulent  advertisement  im- 
material unless  plaintiff  saw 
it. 

Continental  Insurance  Company  vs.  1926 
Equitable  Trust,  127  NY  Misc  Rep~ 
45,  215  NYS  281-7; 

Public  false  representations 

may  sustain  rescission. 

International  Transportation  As-   1931 
sociation  vs.  Bylenga,  254  Mich 
236,  236  NW^I; 

Fraud  in  set  up  of  circular 

held  no  meeting  of  minds. 

International  Transportation  As-   1929 
sociation  vs.  Blakeslee,  225  NY 
App  Div  22P7~232  NYS  508; 

Parties  dealing  at  arms 

length  must  show  reliance 

to  prove  fraud. 

Manufacturer's  Record  vs.  Holton,      1902 

22   Pa  Super  Ct  120;        

Trade  puffing  will  not   sup- 
port allegation  of  fraud. 


Ill 


Case  Year 

Shallcross  vs.  Brown,  185  SW  745,  1916 
N.  S.  R.; 

Fraud  proved  on  misstatement 
of  circulation. 

Taylor  vs.  Burr  Printing  Company,  1928 
278  US  ^^,  26  Fed  (2ndT  331; 

Fraud  in  securing  entrance  to 

interview  and  authority  of 

plaintiff  for  statements 

vitiates  contract. 

(12)  Advertising  Contracts  — 
Special  Nature  of 

Advertiser  Company  vs.  State,  69   1915 

So  501,  N.S.R.; 

Liquor  contract  subsequently 
made  unlawful  is  avoided. 

Amalgamated  Furniture  Companies    1927 
vs.  Rochester  Times -Union,  128  NY" 
KfTsc  Rep  673,  219  NYS  705; 

Publisher  has  right  and  duty 
to  refuse  fraudulent  adver- 
tising. 

American  Lithographing  Company  vs.  1914 

Ziegler,  216  Mass  287;         

Performance  of  advertising 
contract  not  assignable,  but 
rights  are. 

American  University  vs.  Wood,  294  1920 
111  186,  128  NE  330; 

Fraud  in  removal  of  mailing 

lists.   Parties  _ln  pari 

delicto. 

California  Fireproof  vs.  Brundige,  1926 

199  Cal  185,  248  P  66^rp 

Advertising  facilities  of  a 
utility  are  subject  to  con- 
trol. 

Commonwealth  vs .  Boston  Transcript,  1924 

249  Mass  477; 

Newspaper  not  common  carriers 
of  advertising,  nor  can  they 
be  compelled  to  publish  pro- 
ceedings of  labor  board. 

Federal  Sign  System  vs.  Palmer,    1919 
176  NYS  565;        

Electric  sign  darkened  by  war 

order.  Damages  awarded. 

Heathcote  vs.  Curtis,  229  Mass     1918 

569,    118   NE~^09; 

Publisher's  recomraendation  of 
advertisements   not  a  guarantee. 

Hicks   Publishing  Company  vs.  1909 

Wisconsin  Central  Railroa3^138 
Wis   584,   120  NW  512; 

Contract  to   exchange  adver- 
tising for  transportation. 


Case 

Hiunphreyes  Manufacturing  Company 
vs.  Williams,  70  m  Misc  Rep  354, 
I^  ITYS  680; 

Space  contract  may  be 
specifically  enforced. 


Year 


1911 


Konecky  vs 
179; 


Jewish  Press,  288  Fed  1923 


Circulation  of  newspaper  is 
interstate  commerce,  but  this 
does  not  permit  action  in 
restraint  of  trade  in  federal 
courts . 

Mack  vs.  Costello,  32  So  Dak  511,  1913 

143  NTT50; 

Newspaper  may  refuse  to  pub- 
lish advertisements  capri- 
ciously. 

Mail  and  Express  vs.  Hamilton,     1927 

120  NY  Misc  Rep  6CT7  217  NYS 

284 -R -220  NYS  886; 

Consolidation  of  papers  not 
necessarily  breach  of  per- 
f ormanc  e . 

Marcus  vs.  Meyers,  11  Times  L  R    1895 

327  (Q.FHJiv); 

Damages  awarded  for  loss  of 
trade  caused  by  breach  of 
contract. 

Official  Catalogue  vs.  Weber,      1908 
109  SW  1071,  N. S.R.I 

For  an  advertisement  to  be  an 

offer,  it  must  have  all 

elements  of  a  contract. 

Plerson  vs.  Morch,  82  NYS  503;     1890 
Offer  of  a  reward  is  legally 
an  offer. 

Sanka  Coffee  vs.  Broadway,  221  NY  1927 

App  Div   579,  2^  NYS   514; 

Specific   performance  is   not 
remedy  for  contract  to  place 
car  cards. 

State  vs.  Union  Pacific  Railway,       1910 

19  Cal"Tpp   581; 

Advertising  may  not   be   ex- 
changed for  transportation. 

Louis  Wohl,   in  re,   50  Fed  (2nd)         1931 

254; 

Newspaper  not  clothed  with 
public  interest,  cannot  be 
forced  to  insert  advertise- 
ments. Demand  for  baok 
bankrupt  debt  not  illegal 
exaction. 

* 

(13)  Tortious  Advertising — 
Cgmnon  Law 

Abraras  vs.  Jones,  35  Ida  532,      1922 

207  P  7^Tr 

Dentist  advertises  fraud- 
ulently. 
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Case 


Year 


Case 


Year 


Adriance  vs.  National  Harrow,  58   1903 

CCA  163,  T5T  Fed  827; 

Bad  faith  in  circulars  sent 
to  trade  alleging  infringe- 
ment of  patent . 

Alpine  vs.  Friend,  244  Mass  164,   1923 

138  NE  B^; 

Accidental  tin  shard  in  bread 
not  proof  of  fraudulent  adver- 
tisement . 

Amalgamated  Furniture  Companies    1927 
vs.  Rochester  Times -Union,  128  NY 
iHJq   Rep  673,  219  NY'S  705; 

Publisher  has  duty  not  to 
publish  fraudulent  advertis- 
ing. 

American  University  vs.  Wood,  294  1920 

111  186,  128  NE  330; 

Parties  competing  unfairly 
with  advertisements  are  in 
pari  delicto  when  both  pub- 
lish fraudulent  advertisements. 

Arcoil  vs.  Jacobson,  147  Atl  739,  1929 

N.S.R.; 

Manufacturer  cannot  interfere 
with  business  of  dealer  by 
advertisements. 

Atkinson  vs.  Doherty,  121  Mich     1899 
372,  80  NW~2S5; 

Right  of  privacy  denied. 

Cigar  band  case. 

Barton  vs.  State  Bar  Association   1930 
of  California,  209  Cal  677,  289 
P  818; 

Lawyers  should  be  allowed  to 

advertise. 

Beebe  vs.  Tollerton,  117  Iowa  593,  1902 
91  NW  W^; 

Innocent  use  of  counterfeit 

cigar  labels  and  bands. 

Bowman  Realty  vs .  Moss,  147  Ky     1912 

103,    143  SW  76Fr" 

Not   against  public  policy  to 
insert  news   items  for  adver- 
tising,  and  to  pay  for  such 
insertion. 

Bradenburg  vs.    NW  Jobbers   Credit,      1915 

123  Minn  4117^51   m  134; 

Advertisement  of  goods  without 
sale   or   other  act   of  dominion 
is  not .conversion,  when  the 
advertising  was  mere  mistake. 

Brooks   vs.    Patterson,   234  Ky  757,      1930 

29  SW  (^^)  26; 

Advertising  of  price  of  store 
not  authorized  by  owner  not 
libel. 


Burnstine,  in  re,  169  App  Div      1915 

540,  155  NYS  500; 

Attorney  who  gave  false  re- 
ceipt for  advertising  pur- 
poses censured. 

Chenoweth  vs.  State  Bosa?d  of      1913 
Medical  Examiners,  57  Colo  74, 
141  P  132; 

Doctors  should  be  allowed  to 

advertise  decently. 

Cohen,  in  re,  261  Mass  484,  159    1928 
NE  495; 

Suspension  of  attorney  for 

advertising  for  divorce 

acti  ons . 

Commonwealth  vs.   Allison,   227  1927 

Mass   57,   116  T5E~"265; 

Advertising  contraceptives 

indecent  and  within  the 

police  power. 

Commonwealth  vs.  Hartford,  193  1907 

Mass  464,   79  OTr784; 

Advertising  for  abortions  is 

solicitation  to  commit   a 

crime. 

Dare  vs.  Foy,  180  Iowa  1156,  164   1917 

NW  17^1" 

Unfair  competition  in  adver- 
tising after  sale  of  goodwill. 

Diamond  Crystal  Salt  vs.  Worcester  1915 
Salt,  221  Fed  66; 

No  locus  penitent iae  of  false 

national  advertising. 

Dimick  vs.  Snyder,  34  SW  (2nd)     1931 

1004,  NTST^.; 

Outdoor  advertising  contract 
within  statute  of  frauds. 

Doran  vs.  State  Board  of  Medical   1925 
Examiners,  78  Colo  153,  240  P  335; 
Fraudulent  medical  advertis- 
ing. 

Dumore  vs.  Richards ,  52  Fed  (2nd)   1930 
311 ; 

Unfair  competition  in  use  of 

name  and  advertising. 

Edison  vs.  Polyform,  73  NJS  136,   1907 

67  Atl  3^; 

Name  of  famous   person  can  be 
protected  from  incorrect  use. 

Edison  vs.  Mills-Edisonia,    74   NJE      1908 

521,    701^1   191; 

Right    to  use  exhibition 
machines   is   right   to  adver- 
tise inventor. 

Elliot   vs.   Jones,    66  NY  Misc   Rep        1910 

95,   120177s   989; 

Competitor  trading  on  adver- 
tisements and  built-up  name. 
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Case  Year 

Ellis  vs.  Hurst,  70  NY  Mlsc  Rep    1910 
l22-A-!n?5  NYS  144 -A -130  NYS  1110; 
Nom  de  plume  entitled  to  no 
greater  and  no  less  protec- 
tion than  true  name. 

Poster  Mill burn  vs.  Chinn,  134  Ky  1909 

424,  120  SW  364; 

Worthless  pills  advertised  by- 
forged  letter.  Recovery 
grant  ed . 

Fox  vs.  Best  Baking,  209  Mass      1911 
251,"^  KE  747; 

Unfair  competition  in  sale  of 

bread . 

Fox  Film  vs.   Federal  Trade  Commis-  1924 
si on,   296"Ped  353; 

Old  films   advertised  as  new 

is  unfair  competition. 

Georgian  vs.    Bloom,   27   Ga  App  468,    1921 

108  SE  8l37~ 

Error  in  publication  of  ad- 
vertisement does  not  require 
sale  at  that  price. 

Goldsmith  vs.  Jewish  Press,  118    1933 

NY  Misc  ReF^89,  195  NYS  37; 

Injunction  for  use  of  C.P.A. 
without  authority.  In  adver- 
tising. 

Guarantee  Veterinary  Corporation   1922 
vs.  Federal  Trade  Commission,  285 
7e3  853; 

False  advertising  of  salt 
bricks.   Claimed  patronage 
of  army. 

Hart  vs.  Woodbury,  113  NY  App  Dlv  1906 

281,   ^S~NYS  1000; 

False  use   of  name   in  testi- 
monial  for  skin  disease   is* 
libellous. 

Henry  vs.   Cherry  &  Webb,   30  RI  1909 

13,    73"31B1   97; 

No  right   of  privacy  under  the 

common  law. 

Holbrook  vs.  Morrison,  214  Mass    1913 

209,  100  TOri.111; 

Advertisements  intended  only 
to  annoy  may  be  enjoined. 

Hood  vs.  Beekins  Van,  178  Cal  150,  1918 

172  P"T5"4; 

Misleading  to  advertise  fire- 
proof storage  and  not  give 
It. 


Case 


Year 


Hoover  vs.  Sesquicentennial,  26 

Fed  (2naT"821; 

Plaintiff  cheated  in  award  of 
merit  prize  at  Exposition. 


1928 


Howe  Scale  vs.  Wyckoff,  198  US     1905 

118,   25  SupTf^  609; 

Family  name  cannot  be  enjoined 
In  advertisements  unless  used 
for   fraud. 

Hughes  vs.   State  Board  of  Medical     1926 
Exarainers7  162   Ga   246,    134   SE  42; 
Prohibition  of  physicians* 
advertisements  when  indecent 
permitted  under  police  power 
of  the   state. 

Insurance  Press  vs.  Ford  Motor,         1918 

255  Fed  896; 

Plagiarism  of  article  pub- 
lished, as  mailing  piece, 
minimum  damages • 

International  Heater  vs.  Oliver,   1923 

288  Fed  708 -A -2 63  US  TIT; 

Exclusive  right   to  confiden- 
tial   information  must   be   shown 
before  the  use  can  be  enjoined. 

Kansas  City  Star  vs.    Standard  1907 

Warehouse,  123  Mo"Xpp  13,  99  SW 

765; 

Advertising  of  land  bought 
outside  corporate  charter 
powers . 

Kimball  vs.  Hall,  87  Conn  563,     1913 
89  Atl  1^S7 

Unfair  competition  in  shop 

signs. 

Koke  Company  vs.   Coca  Cola,   255  1919 

Fed  894-R-2541T5  143,   41    Sup  Ct 

113; 

Fraudulent   advertiser  can 
have  equity  relief  from  un- 
fair competition. 

Leach  vs.  Carllle,   267  Fed  61 -A-       1922 

258  US"T?8,    42  Sup  Ct    227; 

Postmaster  can  judge  line 
where  trade  puffing  becomes 
fraud. 

Lueddeman  vs.  Rudolph,  79  Ore  249,  1916 

154   Pac   11^1~ 

Advertiser  cannot  be  held  on 
advertising  offer  not   accepted 
exactly. 

Lynch  vs.    Beekins   Van,    31   Cal   App     1916 
68,   15^T^ac   822; 

Fireproof  storage  must  be 

supplied  as  advertised. 

McLeod   vs.   Vinson,    213  Ky   667,    281   1926 

SW  799; 

Advertiser  not  liable  for 
injuries  in  stunt  contest. 

May  vs.  Crawford,  150  Mo  App  504,  1899 
51  SW^93; 

False  advertising  as  to  source 

of  materials  advertised* 
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Year 


Case 


Year 


Maytag  vs.  Meadows,  281  US  737,    1929 
35  Fed  rSnd)  403; 

Insufficient  evidence  to  show 

unfair  competition. 

Moeckel  vs.  Diesenworth,  253  Mich  1931 

284,  235"TW7  157; 

No  Implied  warranty  of  auc- 
tion sale. 

Morearty  vs.  Struck,  226  NW  329;   1929 
PollHcal  libel  case.  Defini- 
tion of  privilege  in  adver- 
tisements. 

Munden  vs.  Harris,  153  Mo  App  652,  1911 
134  SW  T^6; 

Common  law  right  of  privacy 

found . 

National  Cloak  vs.    Shapiro,   189         1911 

Fed  215; 

Advertisement  is  proper  sub- 
ject of  copyright. 

Newbro  vs.  Undeland,  69  Neb  821,   1903 

96  NW  675T 

No  unfair  competition.      Wide 
latitude  for  trade  puffing. 

Noell  vs.   Remmert,   326  Mo  148,   30     1930 

SW  (2nTri009; 

Advertisement  not   fraudulent 
when  truth  is  matter   of  public 
record. 

Norrls  vs.   No-Leake  Piston  Ring,        1921 
277  Fed"551; 

Unfair  competition   in  use   of 

advertising  catalogue. 

O'Connor,   ex  parte,   80  Cal  App  1927 

647,   252   P  730; 

False  advertising  distinct 

from  larceny. 

Oliver  vs.  Henly,  21  SW  (2nd)      1929 

S76,  N.snr.; 

Advertised  cotton  seed  failed 
to  germinate  as  offered. 

Ostermoor  vs.    Federal  Trade  Com-       1927 

mlsaion,  lT7ed  (2nd)  962; 

Deception  of  material  number 
of  readers  of  advertisements 
necessary  to  sustain  unfair 
competition. 

Paramount  vs_;_  Mitchell,  140  So     1932 
328,  N.S.R.; 

Striking  picket era  must  be 

truthful  in  placards. 

Pavesich  vs.  New  England  Mutual    1905 
Life  Insurance  Company,  122  Ga 
190,  50  SE  68; 

Right  of  privacy  found  in 

common  law. 


Peck  vs.  Tribune,  154  Fed  330,     1907 
83  CC3r2'02-R-214  US  185,  29  Sup 
Ct  559; 

"Whatever  a  man  publishes, 
he  publishes  at  his  peril." 

People  vs.  Federated  Radio,  214    1926 
NYS  670'^I^244  NY  33,  154  NE  655; 

Stock  promoters  must  make 

reasonable  investigation 

before  advertising. 

People  vs.  Goslin,  67  NY  App  Dlv   1901 
16,  73  WS   520-A-63  NE  1120,  171 
NY  627; 

Advertising  false  rumors  re- 
garding stock  is  actionable. 

Pope  Turnbo  vs.  Bedford,  147  Mo    1910 

App   692,  127"5W  426; 

Advertiser  of  hair  waving 
method  must  use  preparation 
of  that  method. 

Pouker,   in  re,  203  NY  App  Dlv  1922 

520,   197   NYS   190; 

Using  summons   foim  for  adver- 
tisements  is  grossly  improper. 

Ramick  vs.   General  Electric,   4  1924 

Fed   (2narnL60; 

Infringement   of  copyright  by 

radio  broadcast. 

Robbins  vs.   Peterson,   284  US   680,     1931 

51  Fed   (SncT)   174; 

Advertising  rival  manufac- 
turer as  infringer  is  unfair 
competition. 

Roberson  vs.  Rochester  Folding     1902 

Box,  171  W"538,  64  NE  442; 

No  right  of  privacy  at  com- 
mon law. 

Rothschild  vs.  Brunswick  (etc.),   1894 
12  Ohio  CirTF  Rep  741; 

Mere  lying  about  competitor 

does  not  presume  damage. 

Royal  Baking  Powder  vs.  Federal    1922 
Trade  Commission,  28T~Fed  744; 
Change  of  composition  of 
baking  powder  must  be  an- 
nounc  ed . 

Russel  vs.  Weller,  28  Ohio  Cir     1905 
Ct  Rep  TTS; 

CiiHJulars  are  evidence  of 

knowledge  of  fraud  of 

promoter. 

Schnltzer,  in  re,  33  Nev  581,      1911 
112  P  848; 

Advertising  for  divorces  is 

misconduct. 

Schwartz,  In  re,  175  NY  App  Dlv    1916 
335,  161  NYS  1079; 

Advertising  for  collection 

business  is  censured. 
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Case  Year 

StaMard  Oil  vs.  California  Peach     1928 
&  Fig  Grower37~2"8  Fed   (2nd)   283; 

Unfair  competition  in  "Nujol 

treated  figs." 

State  V8«  Glantvalley,  123  Minn    1913 
227,  liT"NW  780; 

Advertising  for  divorce 

against  public  policy. 

Stewart  vs.  Hudson,  222  Fed  584;   1915 
Distinction  between  in- 
fringement and  unfair  com- 
petition. 

Stone  &  McCarrick  vs.  Dugan,  220   1915 

Fed  837;  "■ 

Form  book  of  advertisements 
necessarily  misleading  is 
barred  from  equity. 

Stone  vs.  St.  Louis  Union,  150  Mo  1910 
App  33Tin.30  SW  825; 

Advertising  bank  has  duty  to 

depositors. 

Sun  Maid  vs.  Mosesian,  84  Cal  App  1927 

485,  258  FT30; 

Unfair  competition  as  to  ad- 
vertised trademark. 

Uhl  vs.  Harvey,  78  Ind  26;         1881 
Retiring  partner  has  duty  to 
advertise  retirement. 


Case  Year 

Union  Car  vs.  Collier,  232  NY  App  1931 

Dlv  591,   2'^!rm:s  153; 

Unfair  competition  in  polit- 
ical franchise. 

US  Frame  Company  vs.  Horowitz,  1910 

204    NY   630 -A -139  TTT'App  Div  895, 
123   NYS   476; 

Unfair  competition  by  former 
employee   in  mailing  pieces. 

Uri  vs.  Hirsch,   123  Fed  568;  1903 

trial  procedure  to  defeat  un- 
fair competition  charge. 

Von  Thodorovich  vs .    Franz  Joseph       1907 
Beneficial,   154  Pe^  911; 

Suit   to  restrain  misuse  of 

Emperor's  name. 

Witmark  vs.   Bamberger,   291   Fed  1923 

776; 

Radio  broadcast   is  public 

performance   for   profit . 

Worden  vs.   California  Fig  Syrup         1903 
CorapanyTT87  US  516,   23  Sup  Ct  161; 
Plaintiff  guilty  of  unfair 
competition  has  no  rights   in 
equity. 


Chapter  XI 

FORM  OF  CONTRACT  FOR  PRACTICAL  USE  IN  EMPLOYI^ENT  OF  AGENT 

A  definite  recommendation  on  agency  compensation  was  indicated  in  Chapter  VIII 
of  Part  I  —  to  repeat,  "that  the  advertiser  and  agent  make  arrangements  for  agency 
compensation  that  are  mutually  agreeable  to  both.   To  aid  the  advertiser  and  to 
act  as  a  guide  to  the  making  of  such  arrangement,  a  practical  form  of  contract  is 
here  presented. 

The  terras  of  this  contract  are  sufficiently  inclusive  to  anticipate  and  focus 
attention  upon  most  of  the  questions  that  might  arise  either  at  the  inception  of 
the  contractual  relationship  between  an  advertiser  and  an  agency,  or  during  the 
period  of  performance  under  the  contract.  The  individual  advertiser  may  not  de- 
sire all  the  services  from  his  agency  listed  in  this  contract  or  may  desire  more. 
He  should,  therefore,  change  this  contract  to  fit  his  individual  needs. 


Zeltner  vs.  Irwin,  25  NY  App  Dlv 

228,  49  WS"  337; 

Stock  sale  circular  not  an 
offer  to  support  fraud. 


1898 
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MEMORANDUM  OF  AGREEMENT,  made  this, 
between  


.day  of. 


193_, 


a  corporation  organized  under 


and  existing  by  virtue  of  the  laws  of  the  State  of. 
(hereinafter  called  the  "Advertiser")  and. 


a  corporation  organized  under  and  existing  by  virtue  of  the 

laws  of  the  State  of ,  (hereinafter  called 

the  "Agency"). 

WITNESSETH: 

That  in  consideration  of  the  mutual  covenants  and  conditions 
herein  contained,  the  sum  of  One  ($1.00)  Dollar  paid  by  the  Ad- 
vertiser to  the  Agency,  the  receipt  of  which  is  hereby  acknowl- 
edged, the  Advertiser  and  the  Agency  agree  between  thonselves 
as  follows: 

(1)  The  Advertiser  hereby  retains  the  services  of  the  Agency, 
in  the  United  States,  and  the  Agency  hereby  accepts  emplojrment 
by  the  Advertiser,  in  the  United  States,  in  connection  with  the 
preparation  and  placement  of  advertisements,  (under  the  condi- 
tions hereinafter  listed)  in  newspapers,  magazines,  radio 

broadcasting,  outdoor  advertising  and , 

for  the product(s),  and  for  such  further  of  the 

Advertiser's  products  as  may  from  time  to  time  be  designated  by 
him  in  writing. 

(2)  In  pursuance  of  its  employment  by  the  Advertiser,  the  Agency 
shall  perform  the  following  duties: 

(a)  Study  the  product(s)  of  the  Advertiser  covered  by  this 
Agreement,  and  the  market  for  his  product(s). 

(b)  Prepare  preliminary  plans  for  the  proper  advertising 
of  the  product(s)  related  to  the  appropriation  available 
and  so  designed  as  to  make  the  best  possible  use  of  said 
appropriation. 

(c)  Prepare  cost  schedules  for  advertising  insertions  and 
other  related  costs, 

(d)  Prepare  finished  comprehensive  layouts  and  all  actual 
copy  to  be  used  in  advertisements  of  all  types. 

(e)  Purchase  art  work  and  engravings,  electrotypes, 
printed  matter,  and  other  collateral  materials,  from 
artists,  designers,  photographers,  engravers,  printers, 
and  others • 

(f )  Prepare  merchandising  plans  for  the  coordination  of 
the  Advertiser's  advertising  and  distribution. 
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(g)  Make  contracts  In  behalf  of  the  Advertiser  with  own- 
ers of  advertising  mediums  and  others  at  the  most  advan- 
tageous rates  obtainable, 

(h)  Check  the  Insertion  of  advertisements  in  pfubllcations 
for  appearance,  date,  position,  size  and  mechanical 
reproduction, 

(1)  Check  the  broadcast  of  radio  advertising  for  time, 
accuracy,  extent  and  other  related  factors. 

(J)  Check  the  display  of  outdoor  advertising  for  date  of 
appearance,  position,  size,  workmanship,  and  mechanical 
reproduction. 

(k)  Retain  custody  of  the  Advertiser's  property,  and  in- 
sure its  return  from  third  parties. 

(1)  Render  bills  to  the  Advertiser  for  such  amounts  as 
may  be  due  and  with  sufficient  promptness  to  allow  the 
Advertiser  to  earn  cash  discounts,  if  any. 

(m)  Audit  and  pay  promptly  all  proper  bills  of  owners 
of  advertising  mediums  or  other  third  parties  with  funds 
received  from  the  Advertiser,  or  upon  the  Advertiser's 
authorization. 

(n)  Render  any  and  all  other  reasonable  services  in  con- 
nection with  the  Advertiser's  advertising  and  distribu- 
tion. 

(3)  (a)  The  Agency  shall  in  no  event  place  any  advertisement 
of  the  Advertiser  in  any  advertising  medium  without  first 
submitting  the  text  and  designs  therefor  to  the  Advertiser 
and  obtaining  the  Advertiser's  approval  thereof  in  writing. 

(b)  Before  incurring  liability  on  the  Advertiser's  behalf 
for  any  item  of  space  or  time  in  an  advertising  medium,  or 
for  art  work,  mechanical  parts,  printed  matter,  services  or 
other  expenditures  within  the  scope  of  this  agreement,  the 
Agency  shall  first  secure  the  written  authorization  of  such 
members  of  the  Advertiser's  staff  as  the  Advertiser,  from 
time  to  time,  shall  designate  in  writing  as  empowered  to  give 
such  authorization. 

(4)  All  contracts,  papers,  correspondence,  copy,  books,  ac- 
counts, and  other  information  in  the  office  of  the  Agency  re- 
lating to  the  business  of  the  Advertiser,  or  the  expenses  in- 
curred in  his  behalf,  shall  be  open  to  inspection  and  examina- 
tion by  an  authorized  representative  of  the  Advertiser  at  all 
reasonable  times. 

(5)  The  Agency  shall  not  act  as  the  advertising  agent  for  a 
manufacturer  of  a  competing  product,  or  the  producer  of  a 
competing  service,  without  first  having  procured  the  written 
consent  of  the  Advertiser. 

(6)  The  Agency  shall  not  credit  to  its  own  account  any  com- 
missions, discounts,  or  rebates  from  any  third  party,  without 
the  prior  consent  of  the  Advertiser,  except  as  otherwise  set 
forth  herein, 

(7)  The  Agency  shall  set  aside  in  a  separate  account,  all 
moneys  received  from  the  Advertiser,  which  are  forwarded  to 
the  Agency  for  payment  to  owners  of  advertising  mediums,  or 
to  suppliers  of  engravings,  electrotypes,  art  work,  radio 
talent,  printed  matter,  photographs,  or  other  related  costs, 
and  shall  not  commingle  such  moneys  with  its  own  funds. 

(8)  The  Advertiser  shall  pay  to  the  Agency  the  following 
amounts  in  payment  for  the  services  and  expenditures  of  the 
Agency: 
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(a)  In  reimbursement  for  authorized  expenditures  of  the 
Agency  on  the  Advertiser's  behalf,  an  amount  equal  to 
the  net  cost  to  the  Agency  of  each  advertisement  placed 
by  the  Agency  for  the  Advertiser  in  an  advertising  medium, 
and  for  which  payment  may  become  due  to  the  publication 

or  its  authorized  representative  during  the  term  of  the 
Agency's  employment.  The  term  "net  cost"  under  this 
agreement  means  the  exact  amount  the  Agency  credits  the 
third  party  with  whom  it  deals,  that  is,  the  gross  card 
rate  less  any  and  all  discounts,  rebates,  differentials, 
or  commissions  allowable  to  the  Agency  by  the  third 
party,  except  cash  discounts.  The  Advertiser  shall  be 
entitled  to  deduct  the  cash  discount  allowable  to  the 
Agency  by  each  owner  of  an  advertising  medium  only  when 
the  Advertiser  shall  have  paid  the  Agency  v/ithln  the 
time  when  the  Agency,  in  turn,  would  have  been  entitled 
to  claim  this  cash  discount  from  the  owner  of  an  adver- 
tising medium  or  his  authorized  representative. 

(b)  The  Advertiser  shall  pay  to  the  Agency  an  amount 
equal  to  the  net  cost  to  the  Agency  of  all  art  work, 
mechanical  parts,  printed  matter,  radio  talent,  and 
other  advertising  adjuncts,  the  purchase  of  which  has 
been  authorized  by  the  Advertiser  and  which  the  Agency 
has  prepared,  produced,  or  obtained  for  the  Advertiser, 
and  which  has  been  accepted  as  satisfactory  by  the  Ad- 
vertiser during  the  term  of  the  Agency's  employment. 
The  term  "net  cost"  as  here  used,  shall  have  the  same 
meaning  as  set  forth  in  paragraph  8a  above. 

(c)  The  Advertiser  shall  pay  to  the  Agency  an  amount 
equal  to  the  net  cost  to  the  Agency  of  all  material 
used  by  the  Agency  in  packing  and  forwarding  materials 
for  the  Advertiser's  advertising,  and  for  all  postage, 
express  or  other  charges  incurred  in  the  transportation 
of  such  materials  during  the  term  of  the  Agency's  em- 
ployment. 

(d)  As  compensation  for  the  Agency's  professional  ser- 
vices, as  covered  hereby,  the  Advertiser  shall  pay  to 
the  Agency  during  the  terra  of  the  Agency's  employment, 

an  amount  equal  to %   of  the  net  cost  of  each 

item  included  in  Section  a  of  this  paragraph,  (or  a  fee 
of  $  ) . 

(e)  As  additional  compensation  for  the  Agency's  ser- 
vices, the  Advertiser  shall  pay  to  the  Agency,  during 
the  term  of  the  Agency's  employment,  an  amount  equal  to 

%   of  the  net  cost  of  each  item  included  in  Section 

b  of  this  paragraph,  (or  a  fee  of  f        ). 

(f)  As  additional  compensation  for  the  Agency's  services, 
the  Advertiser  shall  pay  to  the  Agency,  during  the  term 

of  the  Agency's  employment,  an  simount  equal  to %   of 

the  net  cost  of  each  item  included  in  Section  c  of  this 
paragraph,  (or  a  fee  of  f         )• 

(9)  The  Agency  shall  bill  the  Advertiser  in  ample  time  to  al- 
low the  Advertiser  to  take  advantage  of  all  cash  discounts, 
but  such  bills  shall  not  become  finally  due  and  payable  from 
the  Advertiser  to  the  Agency  before  the  date  they  are  due  and 
payable  from  the  Agency  to  the  owner  of  an  advertising  medium, 
or  other  third  party. 

(10)  The  Agency  shall  bill  the  Advertiser  for  additional  pay- 
ments becoming  due  on  account  of  "short  rates,"  as  that  tenn 
is  customarily  understood  in  the  advertising  business,  and 
shall  return  to  the  Advertiser  the  exact  amounts  received  in 
rebate  from  publishers  or  other  third  parties  in  respect  of 
rate  reductions,  lineage  shrinkage,  "short  circulation,"  non- 
appearance of  the  advertisement,  faulty  reproduction,  or  other 
similar  cause. 
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(11)  The  relationships  contemplated  by  this  contract  shall  be- 
gin with  the day  of ,  193_^  and  shall  continue  in 

Upon  the  termination  of  this 


ft 

is  1' 


force  until 

contract,  all  rights  and  liabilities  of  the  Advertiser  shall 
cease,  including  the  carrying  to  completion  of  plans  already 
made,  or  the  publication  or  production  or  radio  broadcast  of 
advertisements  in  any  space  or  over  any  net  work  which  may 
have  been  reserved.  This  contract  shall  be  renewable  only  in 
writing. 

(For  those  who  would  prefer  a  more  flexible  form  for  paragraph  11,  the  fol- 
lowing  is  recommended: 

(11)  The  relationships  contemplated  by  this  contract  shall 

begin  with  tho day  of ,  i93_,  and  shall  continue 

in  force  for from  that  date;  and  thereafter  until 

terminated  by  sixty  days  notice  in  writing  given  by  either 
party,  and  sent  by  registered  mail  to  the  head  office,  or 
principal  place  of  business  of  the  other  party  receiving  such 
notice.  In  the  event  of  such  notice  of  termination,  and  after 
the  expiration  of  sixty  days  following  the  notice,  all  rights 
and  liabilities  of  the  Advertiser  shall  cease.  Including  the 
carrying  to  completion  of  plans  already  made,  or  the  publica- 
tion or  production  or  radio  broadcast  of  advertisements  in  any 
space  or  over  any  net  work  which  may  have  been  reserved.) 

(12)  Upon  the  termination  of  this  contract,  the  Agency  shall 
transfer,  assign,  and  make  available  to  the  Advertiser,  or 
his  representative,  all  property  and  materials  belonging  to 

or  purchased  for  the  Advertiser,  and  all  information  regarding 
the  Advertiser's  advertising,  and  all  reservations,  contracts 
and  arrangements  with  owners  of  advertising  mediums,  or  others, 
for  advertising  space,  time,  or  materials  yet  to  be  used,  and 
all  rights  and  claims  thereto  and  therein  and  no  extra  compen- 
sation is  to  be  paid  to  the  Agency  for  its  services  in  connec- 
tion with  this  transfer. 

(13)  On  the  last  day  of  the  term  of  this  contract,  the  Agency 
shall  bill  the  Advertiser  for,  and  the  Advertiser  shall  then 
pay,  all  amounts  described  in  paragraph  8,  Sections  a,  b,  and 
c  of  this  contract,  not  previously  billed  or  paid  for  which 
it  may  be  entitled  to  claim  reimbursement  and/or  compensation 
from  the  Advertiser  under  this  agreement.   In  no  event  is  the 
Agency  to  receive  compensation  or  commissions  in  connection 
with  space,  time  or  material,  the  payment  for  which  shall  be- 
come due  to  the  owner  of  an  advertising  medium,  or  others, 
after  the  termination  of  this  contract. 

(14)  The  Agency,  under  the  terms  of  its  employment,  shall 
render  undivided  loyalty  and  allegiance  to  the  Advertiser  in 
relation  to  the  advertising  of  the  products  covered  by  this 
contract. 

(15)  The  Advertiser  expressly  reserves  the  right,  in  his  own 
discretion,  and  for  reason  deemed  by  him  to  be  sufficient,  to 
modify  or  reject  any  and  all  schedules  and  plans  aubmittod  by 
the  Agency,  and  to  direct  the  Agency  to  cease  work  in  connec- 
tion therewith,  and  in  such  case,  the  Agency  shall  immediately 
notify  all  publishers,  printers,  engravers,  artists,  designers, 
or  other  third  parties  engaged  in  carrying  out  such  schedules 
or  plans  to  cease  work  thereon. 

(16)  All  plans  for  advertising,  all  preliminary  sketches,  all 
layouts,  and  all  "copy"  shall  from  the  time  of  approval  by  the 
Advertiser,  become  the  exclusive  property  of  the  Advertiser,, 
and  at  all  times  after  such  approval,  the  Advertiser  shall 
have  the  full  and  free  right  to  use  any  and  all  such  property 
in  any  way  deemed  by  him  to  be  necessary  or  advisable,  either 
directly  or  through  agents  or  otherv/ise,  and  whether  this  con- 
tract shall,  or  shall  not  have  been  teiroinated,  and  without 
payment  of  any  compensation  to  the  Agency  for  the  same,  except 
as  herein  specifically  provided. 
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(17)  The  Agency  shall  furnish  the  Advertiser  promptly  proof  of 
payment  to  publishers  and  other  third  parties  in  respect  of  all 
work  and  services  for  the  Advertiser's  account.  Such  proof 
shall  be  made  available  to  the  Advertiser  at  his  option,  at  his 
place  of  business,  for  audit  once  a  month. 

(18)  This  is  a  personal  service  contract  and  is  not  assignable. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  hereunto  caused 
these  presents  to  be  signed  by  their  officers  thereunto  duly 
authorized,  attested  by  their  secretaries  and  the  corporate 
seal  of  each  to  be  hereunto  affixed. 

THE  ADVERTISER: 


By 


Attest: 


Secretary. 


THE  AGENCY: 
By  


Attest: 


Secretary. 
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PART  III 


CONTROVERSIAL  POINTS  OF  VIEWS 
ON  THE  AGENCY  COMPENSATION  SYSTEM 


r 


Chapter  XII 
A  STATEMENT  SPONSORED  BY  THE 
AMERICAN  ASSOCIATION  OF  ADVERTISING  AGENCIES 

On  December  16,  1921,  the  American  Association  of  Advertising  Agencies  ac- 
cording to  "Editor  &  Publisher"  (December  24,  1921,  page  15)  sent  a  letter  and  an 
accompanying  memorandiom  to  its  members  outlining  views  on  and  arguments  for  the 
agency  compensation  system. 

The  letter  read: 

As  you  may  know,  the  Association  of  National  Advertisers  at  a  recent  meeting 
passed  a  resolution  looking  to  the  abolition  of  the  advertising  agency  differen- 
tial, and  since  then  has  issued  bulletins  to  its  membership  and  has  been  in  com- 
munication with  certain  publishers  on  the  subject. 

This  movement  seems  to  us  most  unwise  on  the  part  of  the  Association  men- 
tioned, and,  in  any  event,  most  inopport\ine,  as  at  the  present  time  constructive 
effort  is  necessary  to  meet  business  conditions  and  not  such  a  destructive  move 
as  is  advocated. 

It  is  needless  to  say  that  the  proposal  will  be  combated  with  all  the  re- 
sources at  our  command  if  necessary  later. 


The  Association  of  National  Advertisers  was  f 
of  Advertising  Managers.  The  change  in  name  has  n 
membership  so  far  as  we  are  informed.  For  the  mos 
not  heads  of  businesses  or  advertisers  themselves, 
vertising  managers"  who  are  in  some  cases  heads  of 
includes  only  a  very  small  percentage  of  the  adver 
and  even  in  its  own  membership  the  movement  is  not 
of  the  better  known  members  of  the  association  are 
system  and  against  this  attempted  change. 


ormerly  known  as  the  Association 
ot  altered  the  character  of  the 
t  part  the  active  members  are 
but  merely  the  so-called  "ad- 
departments.   The  organization 
tising  managers  of  the  coxjintry 
imanimously  supported.   Many 
in  favor  of  the  present  agency 


However,  we  must  all  recognize  the  menace  necessarily  involved  in  any  prop- 
aganda such  as  this,  whatever  the  origin  or  motive. 

For  the  present,  our  advice  is  that  the  subject  be  absolutely  ignored  in 
discussion  or  conversation  with  all  persons  except  our  own  members,  and  that  we 
say  nothing  except  when  the  subject  is  brought  up. 

However,  we  ought  to  be  prepared  for  any  argument  that  may  be  forced  upon  us. 
A  prominent  member  of  our  Association  has  written  a  brief  intended  to  present 
some  of  the  outstanding  features  of  the  situation  in  the  form  of  the  raemorand\;un 
accompanying  this  bulletin. 

Every  member  of  our  Association  and  every  executive  in  his  organization  is 
"earnestly  requested  to  read  this  memorandum  all  thru,  so  as  to  refresh  his  under- 
standing' of  some  of  the  basic  principles  which  imderlie  our  business  and  as  an  aid 
In  preparation  for  discussion  on  the  subject  that  is  liable  to  come  up  at  any  time. 

The  memorandum  is  also  intended  for  confidential  use  with  publishers  if  oc- 
casion seems  to  require  it.   It  must  not  be  published  or  mailed  out  to  lists  or 
distributed  in  any  way  at  the  present  time. 

If  any  propaganda  literature  of  the  character  mentioned  above  from  the  As- 
sociation of  National  Advertisers  or  from  other  so\arces  has  come  to  you,  we  should 
appreciate  it  if  you  would  kindly  send  it  iranediately  to  headquarters,  and  also 
forward  promptly  any  literature  or  communication  upon  the  subject  which  .-nay  come 
to  your  attention  later.   We  wish  to  keep  closely  informed  along  this  line  as  far 
as  possible. 


The  memorandum  referred  to  in 
tlon  of  Advertising  Agencies  read: 


the  foregoing-  letter  of  the  American  Associa- 
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Advertising  Agency  Service 

Has  It  Justified  Itself  To  Advertiser  &  Publisher? 

A  few  thoughts  on  the  recent  Advertising  Managers'  proposal 
that  the  Agency  differential  be  abolished,  by  one  who  has 
been  in  the  Advertising  business  for  over  a  quarter  of  a  cen- 
tury both  as  Advertising  Manager  and  Advertising  Agent. 

Every  now  and  then  during  the  past  twenty-five  years  the  statement  has  been 
made  that  the  method  of  paying  for  Advertising  Agency  Service  is  all  wrong.  But 
the  system  has  gone  on  and  worked  well. 

About  seven  years  ago  the  Association  of  National  Advertising  Managers  passed 
a  resolution  condemning  it.   But  nothing  happened  beyond  that. 

A  short  time  ago  this  organization,  which  is  now  known  as  the  Association  of 
National  Advertisers,  is  said  to  have  passed  a  similar  resolution. 

As  they  say  in  "The  Tavern,"  'What's  All  the  Shooting  about?'   In  other 
words,  what  are  the  specific  objections  to  the  Advertising  Agency  as  conducted  to- 
day? I  have  asked  many  this  question  but,  frankly,  I  have  not  been  able  to  get 
any  definite  replies. 

Consequently,  I  am  going  to  ask  and  answer  a  few  questions  so  that  we  may  be 
able  to  intelligently  discuss  the  proposition. 

Now,  what  are  the  real,  honest  objections  to  the  present  system? 


First!   Is  it  that 
ignorance  of 


the  Advertising  Agency  is  overpaid?   If  so,  that  objection 
is  made  in  ignorance  of  the  true  conditions,  because  during  the  past  few  years  the 
Advertising  Agency  which  has  made  3%   net  on  its  turnover  has  been  very  fortunate 
indeed. 


Second: 


Is 
the 


it  that  agencies  are  inept  or  dishonest?   If  this  were  true,  the 
differential  would  not  help  the  situation.  But  it  is  not  true. 


abolition  of 

Today  there  is  no  excuse  for  an  advertiser  or  publisher  dealing  with  an  agency 
about  whose  ability  and  integrity  there  is  any  question.   There  are  today  many  big, 
high-grade  Agencies  of  national  reputation  to  select  from.   If  the  advertiser  de- 
liberately selects  an  \inknown  and  Inexperienced  Agency  on  account  of  friendship, 
or  in  an  effort  to  secure  rebates,  it  is  his  own  fault  if  he  does  not  get  proper 
service. 

Third:   Do  advertisers  object  to  the  present  system?  The  answer  is  found  in 
the  fact  that  never  in  the  history  of  advertising  have  relations  between  advertis- 
ing principals  and  the  Advertising  Agency  been  so  cordial. 

Fourth:   Do  publishers  object?   Outside  of  a  few  trade  publications  which  have 
never  allowed  a  differential,  there  is  no  trouble  about  this  proposition.   There 
hasn't  been  for  several  years.   It  is  generally  accepted  as  standard. 

Fifth:   Is  it  the  Advertising  Manager  who  objects?  I  am  sorry  to  say  that 
there  is  a  small  and  active  group  who  feel  the  Agency  System  is  wrong.   In  fact, 
it  is  because  of  this  feeling  that  between  these  Advertising  Managers  and  their 
Agencies  there  is  not  the  proper  kind  of  cooperation.   Just  why  this  is  so  is  dif- 
ficult to  \inderstand.   I  have  wondered  if  it  is  possible  that  some  of  these  men 
feel  that  their  positions  would  be  more  important  if  the  Advertising  Agencies  were 
eliminated.   If  this  is  so  I  think  they  are  making  a  great  mistake.   If  I  were  bti 
Advertising  Manager  again  I  should  hire  the  best  Agency  in  America  to  work  with  me 
and  then  claim  my  share  of  credit  for  the  success  of  the  proposition, 
ly,  some  of  these  men  also  feel  that  one  of  their  principal  f\mctions 

between  the  Agency  and  the  Executive  Officers  of  the  Company  in  order  -_  ^ ^ 

their  own  position.   This  results  in  lack  of  cooperation  between  the  sales  and  ad- 
vertising efforts,  with  a  resultant  loss  of  efficiency  to  both. 


Unfortunate 
is  to  stand 
to  justify 


Sixth:   What  would  be  the  practical  result  of  cutting  out  the  Agency  differ- 
ential? What  would  be  accomplished?  What  is  its  object? 

These  are  all  pertinent  questions  and  their  answers  would  consume  a  great  many 
words,  but  the  final  outcome  would  be  that  Advertising  Agencies  as  they  exist  today 
would  gradually  disappear  because  advertisers,  having  been  educated  by  years  of  ex- 
perience to  expect  the  publisher  to  pay  the  Agency,  would  undoubtedly  object  to 


126 


paying  the  adequate  service  fees  and  would  attempt  to  save  money  by  doing  all  their 
advertising  direct. 

For  instance,  take  an  account  running  $200,000  annually.   I  am  certain  that  if 
the  average  Advertising  Agency  appeared  before  the  Board  of  Directors  of  such  a 
concern  and  told  them  that  they  would  have  to  pay  a  service  fee  of  $30,000  (155^) 
it  would  sound  exorbitant.   It  would  be  difficult  Indeed  for  the  Agency  to  convince 
these  men,  unfamiliar  with  advertising,  that  it  would  cost  approximately  $24,000 
to  properly  handle  this  account  and  that  the  most  he  could  expect  in  profit  would 
be  Z%   or  $6000  for  a  year's  work  by  his  entire  organization. 

If  the  Agehcy  differential  were  abolished  this  situation  would  arise  all  the 
time,  and  the  natural  result  would  be  that  all  advertisers  would  install  their  own 
departments  and  do  business  direct. 

The  very  nature  of  the  Advertising  Agency  business  makes  the  Agency  particu- 
larly valuable  to  the  advertiser  because  he  has  the  opport-unlty  of  studying  the 
varying  qualities  and  phases  of  salesmanship  in  twenty,  or  even  fifty  different 
lines  and  is  able  to  bring  to  any  advertiser  all  of  the  experience  thus  gained. 

Time  and  time  again  an  Advertising  Agency  thru  months  of  effort  has  succeeded 
in  selling  a  small  advertising  campaign  to  a  manufacturer  with  the  result  that  be- 
cause this  was  successful  other  efforts  were  launched  until  large  sums  of  money 
could  be  profitably  spent.  And  this  success  has  been  shared  in  by  both  advertiser 
and  publisher. 

The  Advertising  Manager  usually  is  the  head  of  a  Department  only,  not  an  ex- 
ecutive, and  as  such  is  not  a  determining  factor  in  the  matter  of  policies  and 
expenditures.  For  this  reason  he  needs  the  Advertising  Agency.  » 

The  Advertising  Agency  is  an  independent  outsider.  His  viewpoint  is  that  of 
using  money  TO  MAKE  MORE  MONEY  for  his  clients.   He  is  constantly  thinking  and 
planning  for  Increased  advertising  and  sales  efforts,  knowing  from  experience  that 
this  is  the  road  to  big  business  success.   He  knows  that  it  is  not  by  saving  but 
by  Intelligent  spending  of  money  and  effort  that  success  is  achieved.   To  elimi- 
nate him  as  a  factor  in  business  would  be  to  cut  out  one  of  the  most  important 
creative  forces  in  commercial  life.   Many  of  the  biggest  business  executives  in 
America  will  check  up  this  statement  100^  from  their  own  experience.  And  it  is 
the  very  biggest  executives  who  know  this  better  than  any  one  else. 

The  Association  of  National  Advertisers,  which  has  recently  proposed  that  the 
Agency  System  be  changed,  was  formerly  called  the  "Association  of  National  Adver- 
tising Managers"  and  while  the  name  has  been  altered,  my  understanding  is  that  the 
change  did  not  materially  alter  the  character  of  its  membership. 

I  make  this  statement  because  I  do  not  think  the  officials  and  executives 
among-  the  large  advertisers  of  the  coiintry  are  familiar  with  or  in  favor  of  any 
such  radical  change  as  has  been  suggested. 

In  fact,  it  is  well  known  that  a  number  of  more  important  men  in  the  A.N. A. 
itself  are  absolutely  opposed  to  the  present  agitation  and  not  in  sympathy  with 
the  recent  action.   These  men  recognize  that  it  is  important  to  have  close  coopera- 
tion with  the  Advertising  Agencies  and  are  big  enough  not  to  be  afraid  of  having 
their  prerogatives  interfered  with. 

We  must  not  overlook  the  fact  that  the  group  behind  this  movement  Indulge 
themselves  in  a  great  fallacy  when  they  expect  that  if  the  ISJK  differential  is 
abolished  there  will  immediately  be  a  corresponding  reduction  in  rates. 

Any  large  publisher  will  tell  you  that  under  no  clrcvimstances  could  this  be 
done.   In  fact,  one  of  the  biggest  publishers  told  me  personally  the  other  day 
that  if  the  Agencies'  differential  were  abolished  it  would  mean  higher  rates  with- 
in a  very  short  period,  for  the  reason  that  their  profit  depends  upon  volume,  and 
the  disintegration  or  disappearance  of  Advertising  Agencies,  who  are  the  greatest 
creators  of  business,  would  necessarily  mean  reduced  voliime,  with  a  corresponding 
higher  cost  for  advertising. 

The  suggestion  that  "service  fees"  should  take  the  place  of  the  Agency  dif- 
ferential obviously  does  not  consider  the  Publishers'  side  of  this  proposition. 
Service  fees  would  never  work  satisfactorily.   If  put  into  general  practice  such  a 
plan  would  wreck  the  Agency  System  in  a  very  short  time.   There  would  be  left  sim- 
ply individual  advisers,  men  who  would  give  their  opinion  for  whatever  they  could 
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get  for  It.   The  best  men  in  the  Agencies  would  quickly  get  out  of  the  business 
and  many  of  these  organizations  would  in  a  short  time  degenerate  into  ordinary 
"press  agencies." 

The  business  of  giving  advertisers  advice  for  fees  has  been  In  existence  more 
or  less  for  a  long  time.  It  has  not  worked  out  well.  There  are  no  large  or  prom- 
inent businesses  along  these  lines. 

It  is  obvious  that  no  single  adviser  would  have  the  means  to  carry  out  his 
recommendations  comparable  in  any  way  with  the  resources  of  the  present  day  fully- 
equipped  Service  Agency. 

The  modern  Agency  has  been  the  backbone  of  the  development  of  modern  adver- 
tising.  It  is  to  be  credited  with  the  larger  part  of  the  national  advertising 
that  is  seen  today.  • 

The  advertising  business,  like  any  other,  cannot  give  something  for  nothing. 
Therefore,  with  a  "Service  Fee  System"  in  general  use  the  tendency  would  be  to  cut 
prices  in  order  to  bid  low,  and  to  give  less  and  less  service  to  the  advertiser, 
with  the  result  that  in  a  few  years  there  would  be  no  large  constructive  Agencies 
such  as  you  find  today  with  strong  merchandising,  copy,  art  and  research  depart- 
ments. 

One  of  the  strongest  features  of  the  present  Agency  Service  from  the  stand- 
point of  the  advertiser,  is  that  compensation  is  standardized  at  15/6  on  the  gross 
amount  paid  by  the  advertiser.   Therefore,  the  only  question  the  advertiser  has  to 
decide  is,  which  Agency  will  give  him  the  best  and  most  service.   This  is  also  an 
Ideal  situation  from  the  publisher's  point  of  view  because  with  the  aid  of  a  strong 
Agency  the  advertiser's  chance  of  success  is  greatly  increased. 

The  constant  growth  of  the  service  that  Agencies  give  the  advertisers  has,  in 
some  cases,  overlapped  the  work  of  some  Advertising  Managers  and  made  them  unneces- 
sary.  No  one  is  to  blame  for  this.  Where  the  Advertising  Manager  has  worked  in 
close  cooperation  with  the  Sales  Department  and  the  Agency  in  constructive,  crea- 
tive work,  his  position  has  been  a  permanent  and  growing  one.   In  many  cases  not 
only  has  his  value  been  enhanced,  but  in  some  instances  he  has  become  the  Sales 
Manager  of  the  Company. 

There  is  another  type,  however,  about  whom  the  question  is  sometimes  asked, 
"Why  does  he  change  his  job  so  often?"   These  men  shift  from  concern  to  concern 
and  frequently  to  other  fields  of  endeavor.   It  so  happens  that  they  are  also  very 
frequently  the  leaders  of  movements  such  as  the  one  we  are  discussing.   For  in- 
stance, I  do  not  think  that  a  single  one  of  the  Committee  of  Advertising  Managers 
who  seven  years  ago  declared  that  the  Agency  System  was  obsolete  is  active  today 
in  the  new  movement.   Some  of  them  are  not  even  members  of  the  Associatio/i. 

And  seven  years  from  today  a  new  group  may  again  go  thru  the  same  motions  un- 
less  the  advertising  of  large.  Important  concerns  Is  placed  under  the  direction  of 
Advertising  Managers  who  are  closely  associated  with  and  in  the  confidence  of  the 
Sales  Department  and  the  Executives  of  the  Company.   This  will  insure  a  permsuient 
and  continuing  advertising  policy,  as  well  as  closer  and  better  cooperation  between 
the  advertiser  and  his  Agency. 

More  and  more  executives  are  reaching  this  viewpoint  every  day.   They  are 
realizing  that  advertising  is  the  one  thing  by  which  their  merchandise  is  known  to 
the  public.   As  a  consequence,  many  of  the  largest  executives  are  today  devoting 
as  much  of  their  time  to  advertising  as  to  raw  materials,  production  or  the  in- 
stallation of  machinery. 

Frankly,  I  do  not  see  why  the  Advertising  Manager  should  have  any  Interest  in 
the  matter  of  Agencies'  Differential.   It  seems  to  me  this  is  something  that  con- 
cerns the  publisher  and  the  Agency  only.   It  is  purely  a  business  arrangement 
between  them. 

The  publisher  supports  the  Advertising  Agency  because  he  is  able  by  this 
method  to  have  a  large  creative  force  constantly  at  work.   He  finds  it  provides 
for  his  financial  protection.   And  most  important,  it  enables  the  publisher  to  of- 
fer advertisers  a  completely  trained  and  experienced  service,  without  which  the 
proposition  is  apt  to  fall  short  of  success. 

The  advertiser  should  realize  that  if  an  Advertising  Agency  places  a  $1000 
worth  of  business  in  one  or  several  mediums,  the  $150  which  he  received  as  compen- 
sation from  the  publisher  is  not  paid  to  him  for  that  specific  work.   The  publisher 
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pays  him  the  differential  on  that  order  for  the  general  service  he  is  giving  in 
creating  advertising  for  him  and  other  publishers;  for  offering  them  financial 
protection,  and  for  the  general  work  he  does  in  the  upbuilding  of  advertising  as 
a  whole  in  which  every  publisher  and  every  advertiser  shares,  because  it  makes 
for  a  continuing  volume  which  is  essential  to  reasonable  advertising  rates. 

If  the  Advertising  Manager  has  a  right  to  tell  the  publisher  how  he  shall 
pay  and  handle  the  Advertising  Agencies  of  the  country,  he  would  also  have  the 
right  to  tell  him  whether  he  should  have  solicitors  or  not  and  what  he  should  pay 
them,  and  to  criticise  every  other  part  of  his  business.  For  the  consiomer  always 
pays  all  the  costs  of  running  a  business. 

If  ever  the  Advertising  Agency  has  justified  itself  it  has  been  during  the 
trying  six  months  ]ust  past,  when  we  have  had  practically  no  Advertising  Agency 
failures;  when  Agencies  have  been  a  financial  bulwark  for  the  publishers  of  the 
country,  and  have  stood  by  their  gxms,  working  in  many  cases  without  a  profit  to 
bring  about  better  advertising  at  a  time  when  it  was  far  more  necessary  than  dur- 
ing the  boom  period  of  a  year  ago. 

The  idea  of  doing  without  Agencies  is  not  new.   It  was  tried  out  many  years 
ago,  but  the  plan  did  not  work  and  was  soon  abandoned. 

The  irony  of  the  whole  situation  seems  to  be  that  this  radical  change  is  ad- 
vocated when,' for  the  first  time  in  two  generations,  Agency  differentials  have 
been  standardized  with  99%  of  the  publications  in  America.  Bigger  and  better  men 
are  in  the  Advertising  Agencies.  Bigger  and  better  organizations  are  carrying  on 
the  work.  Are  the  publishers  going  to  destroy  all  this  because  a  few  Advertising 
Managers  suggest  that  a  change  is  necessary  and  offer  no  substitute  plan  to  the 
publishers? 

If  there  are  some  evils  in  the  Advertising  Agency  System,  why  not  name  and 
eradicate  these  rather  than  destroy  the  whole  structure? 

There  are  obviously  both  good  and  bad  advertising  agencies  as  Is  the  case  In 
every  profession.   Among  the  members  of  the  American  Association  of  Advertising 
Acrencies,  that  give  publishers  most  of  their  business,  there  are  houses  that 
every  publisher  and  every  business  man  who  has  relations  with  them,  respects  and 
regards  highly.   These  agencies  have  created  a  vast  amount  of  valuable  advertising 
business  for  publishers.   They  are  a  credit  to  American  business.   No  publisher 
wishes  to  destroy  them.   It  would  be  uneconomical  to  do  so,  and  in  addition,  an 
entirely  new  system  of  creating  and  handling  advertising  would  have  to  be  built  up. 

Yet,  this  is  what  a  small  group  of  advertising  managers  is  suggesting,  in  the 
hope,  I  fear,  that  their  positions  would  be  bigger  and  more  Important  if  this  were 
brought  about.   If  not,  what  is  the  reason?   Obviously,  this  plan  is  not  going  to 
reduce  rates  or  save  their  principals  any  money.   It  is  certain  to  raise  rates  and 
advertising  costs. 

The  Advertising  Manager,  in  my  judgment,  should  cling  to  the  Advertising 
Agency,  for  his  job  depends  upon  the  success  of  the  advertising  and  anything  and 
everything  that  contributes  to  that  end  is  to  his  advantage.   The  help  that  his 
company  receives  from  the  Agency  is  all  to  his  benefit,  but  more  Important  than 
that,  is  the  saving  in  money  to  his  employers. 

If  the  Advertising  Agency  disintegrated  every  publisher  would  have  to  in- 
crease his  soliciting  staff  very  materially.   That  would  be  additional  expense. 
He  would  undoubtedly  find  it  necessary  to  install  a  Service  Department.   Still 
more  expense.  And  then  we  would  have  chaos,  because  obviously  no  publisher  could 
recommend  a  well-rounded  advertising  plan,  from  an  unpre jxidiced  standpoint,  as 
naturally  he  would  be  especially  interested  in  his  own  publication. 

Imagine  any  publisher's  Service  Departanent  trying  to  prepare  copy  for  keenly 
competing  accounts,  such  as  Goodyear  and  Goodrich,  or  Colgate's  and  Williams',  or 
Columbia  and  Victor.  It  simply  could  not  be  done.  Agencies  have  recognized  this 
for  years  and  the  best  of  them  do  not  take  competing  accovuits. 

No  matter  how  large  a  concern  is  or  how  confident  in  the  correctness  of  its 
own  views,  it  could  not  fail  to  be  benefited  by  the  opinion  of  some  one  outside 
of  the  organization.   It  is  Impossible  to  get  a  true  perspective  from  within. 

No  Individual  advertiser  could  afford  to  carry  on  his  payroll  as  many  able 
specialists  as  are -found  in  the  personnel  of  the  better  Agencies  at  the  present 

129 


-:i 


time.   If  ten  or  twenty  advertisers,  now  the  clients  of  an  Agency,  each  went  to 
the  expense  and  trouble  of  organizing  equally  well  qualified  staffs  for  their  own 
businesses  only,  it  would  obviously  be  an  economic  waste. 

Whether  an  advertiser  feels  that  he  gets  maximum  benefit  from  an  Agency  every 
minute  of  the  time  is  not  the  question.   It  is  whether  the  system  as  a  whole  is  of 
benefit  to  him.   The  Advertising  Agency  has  made  possible  the  strong  publications 
and  valuable  advertising  mediums  that  we  have  today.   It  has  produced  a  volvime  of 
business  for  the  publications  which  has  reduced  their  overhead  and  made  the  cost 
per  line  less  than  it  would  otherwise  be.   It  has  aided  in  making  advertising 
profitable  to  advertisers  in  general,  thus  making  advertising  more  satisfactory  to 
all  concerned. 

The  more  you  analyze  the  present  Agency  Service,  the  stronger  it  appears.   It 
may  have  some  minor  weaknesses.   But  today  it  is  working  well.   It  is  delivering 
the  goods;  what  we  need  now  is  not  a  new  agency  system  but  a  building  up  of  the 
advertising  manager's  functions  linking  him  more  closely  with  the  Sales  Depart- 
ment, and  in  addition  we  need  a  new  system  covering  the  recognition  of  agencies. 

If  this  could  be  carried  out  and  Agencies  selected  with  proper  care  and  after 
proper  investigation  it  would  quickly  eliminate  the  irresponsible  and  the  inex- 
perienced. 


When  once  it  is  thoroughly  understood  that  if  the  suggestion  of  the  Advertis- 
ing Managers'  group  is  adopted  it  will  mean  —  higher  costs  to  the  advertisers,  a 
great  loss  of  business  to  the  publishers,  and  disintegration  to  the  Advertising 
Agencies  --  this  unfortunate  and  disturbing  agitation  will  quickly  die.   Its  epi- 
taph might  well  be  — 

"Since  I  was  to  be  so  quickly  done  for 
What  on  earth  was  I  begun  for?" 


J  onl^  weak  point  in  the  Agency  System  today  that  is  of  importance 
.tion'  by  publishers  of  men  whose  only  claim  for  recognition  is  th 


The 
"recognition"  by  publishers  of  men  whose  only  claim  for  recogni' 
that  they  have  in  some  way  secured  a  piece  of  business  which  they 
publisher  with  a  request  for  differential. 


is  the 
the  fact 
offer  to  the 


If  this  weakness  could  be  corrected  by  the  publishers  and  the  Agencies  get- 
ting together  on  some  practical,  workable  plan  which  would  Insure  the  recognition 
of  only  such  Agencies  as  have  the  proper  experience,  ability,  and  capital  to  pro- 
perly serve  advertisers,  we  would  have  an  ideal  arrangement. 

Advertising  Agency  Service  as  it  is  working  today,  is  one  of  those  peculiar 
situations  where,  contrary  to  the  old  adage,  an  organization  is  really  able  to 
serve  two  masters  well. 

For  the  publisher  — 

It  creates  new  business. 

It  Increases  the  volume  of  old  business. 

It  offers  financial  protection. 

It  makes  it  possible  for  him  to  offer  to  advertisers  a  trained  organiza- 
tion without  whose  aid  advertising  success  would  be  much  less  cer- 
tain. 

For  the  advertiser  — 

• 

It  gives  an  expert  service  that  Is  absolutely  essential  to  success. 

It  provides  an  outside  viewpoint  that  is  beneficial  to  every  business. 

It  works  towards  improving  merchandising  and  selling  methods. 

It  teaches  him  to  use  efficiently  and  economically  the  greatest  commer- 
cial force  ever  known. 

It  gives  him  the  services  of  men  he  could  not  possibly  hire  for  the 
creation  of  his  own  advertising. 

In  closing,  don't  forget  that  if  the  suggestion  to  abolish  Agency  differential 
is  carried  out,  it  will  mean  increased  advertising  costs  Immediately: 

1.  Because  if  the  publishers  cut  off  the  differential  they  will  not 
reduce  their  rates  a  corresponding  15%.   They  cannot  afford  to  do 
this  for  the  reasons  stated  in  this  paper,  and  if  there  is  any 
doubt  about  this  statement  it  will  be  verified  gladly  by  any  of 
the  leading  publishers. 

2.  Because  most  advertisers  will  have  to  create  a  special  department 
of  their  own  immediately  to  do  the  work  which  the  Advertising 
Agency  has  heretofore  done  and  for  which  he  has  been  paid  by  the 
publisher.  • 

3.  Because  even  with  his  own  Advertising  Department  there  will  come 
times  when  he  will  want  advertising  coiinael  for  which  he  must  pay 
an  additional  service  charge. 
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Chapter  XIII   • 
A  STATEMENT  BY  THE 
ASSOCIATION  OF  NATIONAL  ADVERTISERS 

On  July  6,  1923,  --  more  than  eighteen  months  after  the  agency  docuraents 
quoted  In  the  preceding  chapter  had  appeared  --  the  Association  of  National  Adver- 
tisers made  its  views  on  the  agency  compensation  system  known  in  the  following 
memorand\am,  headed   The  Fundamental  Issue  in  Advertiser-Agency-Publisher  Rela- 
tions : 

The  Fundamental  Issue 
In  Advertiser-Agency-Publisher  Relations 

During  five  years  —  May  1916  to  May  1921  —  the  questions  of  advertiser- 
agency  relations  and  of  bases  of  agency  compensation  were  only  incidentally  re- 
ferred to  twice  in  meetings  of  the  Associntion  of  National  Advertisers.   This 
virtual  silence  on  these  subjects  was  the  result  of  a  decision  of  the  A.N. A.  di- 
rectors in  the  Spring  of  1916  that  these  matters  would  not  be  presented  in  any 
meeting  for  further  discussion  unless  there  should  be  new  developments  that  made 
reintroduction  imperative. 


The  Association  by  no  means  abandoned  its  firm  belief  in  the  principle  "that 
agency  compensation  must  be  a  measure  of  the  service  rendered  and  not  be  based 
space  used  or  the  money  spent";  indeed  general  meetings  continued  to 
in  this  principle.   But  statement  and  restatement  of  opinion 
into  conviction,  and  members  were  content  to  let  the  leaven 
idea  work. 


the 
faith 


of  the 


on 
re-affimi 
had  settled 
service-fee 


Efforts  of  A.N. A.  to  Cooperate  with  A. A. A. A. 

When  the  American  Association  of  Advertising  Agencies  was  fonaed  in  June 
1917,  the  A.N. A.  sent  to  the  first  president  of  that  organization  a  letter  of 
congratulation  and  hope  that  the  two  associations  might  be  able  to  find  common 
ground  for  cooperation*. 


of 


During  1918,  1919,  and  the  early  part  of  1920,  the  A.TI.A.  Secretary,  with, 
course,  the  approval  of  his  directors,  strove  continually  and  consistently  to 
bring  about  organization  for  cooperation;  the  proposal  being  that  the  A. A. A. A.  ap- 
point a  committee  to  work  with  the  A.N. A.  Agency  Committee. 


After  two  and  one-half  years  of  such  effort,  the  A. A. A. A.  appointed  a  Com- 
mittee, which  met  with  the  A.N. A.  Committee  In  June  1920.   At  that  meeting  it  was 
agreed  that  all  matters  of  mutual  interest  or  of  antagonism  should  be  referred  to 
the  committees;  that  the  committees  should  meet  whenever  one  or  the  other  should 
?^^   !^®  meeting;  and  that  each  Association  should  distribute  to  its  membership 
the  other's  statement  of  its  aims,  purposes,  and  accomplishments. 

To  the  chairman  of  the  A.A.A.A.  Committee,  the  A.N.A.  statement  was  furnished 
but  never  distributed.   Ultimately  the  Chairman  of  the  A.A.A.A.  Committee  de- 
clined to  furnish  any  statement  to  the  A.N.A. 

Between  July  1920  and  February  1921,  the  A.N.A.  Committee  on  four  occasions 
asked  for  a  meeting  but  without  result.   Through  one  of  the  officers  of  the 
A.A.A.A.  who  had  not  previously  known  of  the  arrangement  made  between  the  two  As- 
sociations, the  A.N.A.  ultimately  brought  about  a  meeting  in  April,  1921. 

At  this  meeting  the  A.A.A.A.  agreed  to  endeavor  to  correct  the  general  mis- 
understanding caused  by  its  newspaper  comralttee  among  newspaper  publishers  on  the 
question  of  the  local-foreign  rate  differential;  but  declined  to  cease  its  propa- 
ganda on  the  agency  commission  question. 

This  question  had  never  been  referred  to  the  two  committees  mentioned,  and 
the  propaganda  had  been  proceeding  since  January  1920. 


The  Propaganda  of  the  A.A.A.A. 

This  propaganda  had  for  its 
representatives,  — 


object,  with  the  aid  of  newspaper  publishers  and 


1.  The  compilation  of  a  list  of  newspapers  "on  record  in 
writing  that  their  policy  is  not  to  allow  agehcy  net  rates 
or  other  rebates  to  direct  advertisers." 

2.  The  compilation  of  a  list  of  newspapers  "on  record  in 
writing  that  they  will  not  add  to  the  list  of  direct  adver- 
tisers with  whom  they  are  now  doing  business  at  agency  net 
rates  or  to  whom  they  are  allowing  seme  other  foi*m  of  rebate." 

The  newspaper  publishers  were  told  that  "in  default  of  definite  advice  from 
publishers  regarding  their  policy  and  practice  in  the  matter  of  rebates,  the  Com- 
mittee will  transmit  to  members  of  this  Association  (the  A.A.A.A.)  whatever  trust- 
worthy information  it  may  be  able  to  secure  upon  these  points." 

And  in  July  1920  newspaper  publishers  were  informed  by  the  chairman  of  the 
A.A.A.A.  Newspaper  Committee  that  "our  piirpose  in  furnishing  these  lists  of  pub- 
lications to  our  members  is  that  in  making  estimates  or  giving  out  orders,  all 
things  being  substantially  equal,  they  may,  if  they  feel  so  inclined,  discriminate 
in  favor  of  newspapers  that  have  declared  themselves  for  a  constructive  and  prof- 
itable business  policy."        ~~  " 

(It  is  our  information  that  on  February  1st,  1922,  a  list  of  daily  newspapers 
with  discriminating  index  letters  was  issued  "For  the  Confidential  Use  of  Media 
Departments."  And  that  this  document  also  records  the  attitude  on  treatment  of 
direct  advertisers  of  publishers'  special  representatives.) 

The  Consequent  Sitxxation  Facing  the  A.N.A.  in  May.  1921. 

In  May,  1921,  then,  the  A.N.A.  at  its  Atlantic  City  meeting,  was  faced  with 
this  situation: 

1.  All  its  efforts  to  secure  cooperation  on  the  part  of  the 
A.A.A.A.  in  working  out,  sanely  and  conservatively,  mutually 
equitable  bases  of  agency  service  and  compensation  had  been 
foiled. 

2.  Freedom  of  commercial  intercourse  between  individual  ad- 
vertisers and  individual  publishers  had  not  only  been  inter- 
fered with;  but  a  policy  anno\inced  of  making  up  lists  of 
newspapers  for  the  use  of  advertisers,  not  on  the  basis  of 
merit  to  serve  the  advertisers'  commercial  interest  but  of 
newspapers'  subserviency  to  the  dictates  of  an  organization, 
the  individual  agencies  of  which  contract  to  serve  adver- 
tisers. 

The  policy  of  the  A.N.A.  has  always  been  to  endeavor  to  settle  disputes  with 
smy  factor  or  unit  in  advertising,  or  to  secure  the  abandonment  of  inequitable 
practices,  without  the  intervention  of  any  outside  authority. 

• 

Accordingly,  the  only  course  the  A.N.A.  could  take,  it  took;  that  of  dis- 
seminating knowledge  of  its  views  on  the  agency  commission  question  and  thus  en- 
deavor to  offset  the  influence  of  what  it  could  not  but  consider  an  unwarranted, 
negative,  and  restrictive  propaganda  —  a  propaganda  that  could  only  result  in  ar- 
resting development  in  advertising  and  marketing  practice,  to  the  damage  of  adver- 
tiser, of  publisher-,  and  of  agency. 

We  are  most  definitely  opposed  to  any  attempt  to  establish  the  "closed  shop" 
—  in  advertising  practice,  and  any  attempt  to  enforce  stereotyped  viniformity  lan- 
der the  plea  of  standardization. 

Attitude  of  A.N.A.  toward  Commission  System  and  Agencies. 

Where  do  we  actually  stand  on  the  question  of  the  publisher's  commission 
method  of  agency  compensation?  Do  we  actually  insist  that  this  system  shall  be 
abolished  overnight  or  within  the  very  near  future? 


tlon? 


Do  we  favor  revolution  in  this  respect,  or  are  we,  rather,  trusting  to  evolu- 
.  » 

Do  we  wish  to  destroy  the  .advertising  agency? 
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In  all  that  we  have  published  or  said  during  the  past  twelve  years  and  espe- 
cially during  the  last  two  years,  we  not  only  have  not  attacked  advertising  agencies; 
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we  have  gone  on  record  definitely  to  the  effect  that  we  regard  them  as  economic 
factors  worthy  of  perpetuation.  We  desire,  not  the  destruction,  not  the  Impover- 
ishment, but  the  Increasing  importance  of  the  advertising  agent  and  his  being 
placed  in  a  less  hazardous  financial  position  than  that  which  he  now  occupies. 

To  expect  revolution  rather  than  evolution  regarding  the  commission  system 
would  not  only  be  foolish  but  contrary  to  all  the  traditions  of  the  A.N. A. 

A  quick  and  sudden  abolition  of  the  system  would  harm  advertiser,  advertising 
agency,  and  publisher. 


Change  and  readjustment  must  be  slow,  carefully  considered,  and 
upon  specific  conditions  and  developments  in  the  advertiser's  and  In 
er's  business. 


predicated 
the  publish- 


At  the  same  time,  the  ultimate  demise  of  the  commission  system  Is  certain. 
It  is  actually  breaking  down  now,  as  between  advertiser  and  agency,  and  as  market- 
ing development  goes  forward,  the  breaking  down  will  bo  swifter. 

Development  of  a  marketing  rather  than  merely  an  advertising  point  of  view 
of  business  promotion  will  most  certainly  demand  changes  in  advertising  practice 
and  procedure. 

So,  while  revolution  In  advertising  practice  and  procedure  must  be  avoided, 
no  attempt  to  prevent  evolution  can  be  tolerated. 

Advertisers  are  endeavoring  to  anticipate  and  prepare  for  the  inevitable 
changes;  and  every  selling  interest  in  advertising  would  be  well  advised  to  do 
likewise  rather  than  lend  itself  to  any  restrictive  or  stereotyped  course  that 
can  only  result  in  its  failing  to  serve  its  customers'  continually  changing  and 
developing  requirements. 

Then  What  is  the  Fundamental  Issue? 

If  the  A.N. A,,  then,  has  never,  and  does  not,  consider  an  overnight  disappear- 
ance of  the  agency  commission  possible  or  desirable,  what  is  the  A.N. A.  really 
contending  for?  What  is  the  fundamental  issue  involved? 

The  Legal  Relationship  of  the  Agent. 

Before  we  answer  that  question,  which  we  will  answer  quite  directly  and  sim- 
ply, let  us  discuss  a  matter  on  which  there  is  still  a  great  deal  of  misinforma- 
tion, confusion,  and  lack  of  definition,  —  the  status  of  the  advertising  agent, 
his  legal  relationship  to  the  advertiser  and  the  publisher. 

In  discussions  of  the  legal  status  of  the  advertising  agent,  it  has  been  as- 
serted that  the  agent  is  an  independent  factor. 

So  he  ,is  —  until  he  enters  into  contractual  relations. 

Then  he  becomes,  obviously,  the  agent  of  the  principal  with  whom  he  has  con- 
trac  ted. 

And  that  principal  is  responsible  for  all  acts  of  the  agent,  within  the  terms 
of  the  contract. 

The  advertising  agent  contracts  with  the  advertiser  to  deliver  a  stated  ser-  ' 
vice.   The  method  ordinarily  employed  in  such  contracting  is  the  "Letter  of  Em- 
ployment."  This  "Letter  of  Employment,"  as  defined  by  the  courts,  constitutes  a 
contract  of  agency. 

As  stated  by  our  coxinsel,  Mr.  John  N.  Boyle,  at  our  recent  Detroit  meeting,  — 
"When  an  agent  acts  within  the  apparent  scope  of  his  authority  for  a  disclosed  ad- 
vertiser and  contracts  in  the  name  of  that  advertiser,  the  latter  alone  is  bound 
by  the  contract." 

The  advertising  agent  being  the  agent  of  the  advertiser,  it  lies  between  ad- 
vertiser and  agent  to  determine  mutually  the  character,  quantity  and  qxxallty  of 
service  to  be  rendered  and  the  compensation  to  be  paid  for  that  service. 

Whenever,  therefore,  an  agent  whose  contract  and  course  of  action  and  opera- 
tion show  that  he  is  the  agent  of  the  advertiser,  signs  any  publisher's  document 
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which  is  contrary  to  the  letter  and  spirit  of  his  contract  with  the  advertiser,  he 
plainly  acts  not  only  unethically  but  in  legal  violation  of  that  contract. 

Incidentally,  it  will  be  found  that  the  source  from  which  an  agent's  commis- 
sion comes  --  or  rather,  seems  to  come  --  does  not  determine  the  agent's  legal  re- 
lationship. 


The  Fimdamental  Issue. 

What  the  A.N. A.  is  contending  for  should  now  be  apparent.   That  which  is,  and 
always  has  been,  the  nubbin  of  the  agency-advertiser-publisher  controversy  should 
be  evident.   The  fundamental  issue  should  be  as  clear  to  publisher  and  agent  as  it 
is  to  us: 

The  fundamental,  essential  issue  is  that  the  publisher  shall  not  interfere 
between  the  advertiser  and  his  agency  in  any  way  whatsoever,  especially  in  attempt- 
ing to  dictate  what  the  agency  shall  receive,  or  the  advertiser  pay,  as  compensa- 
tion for  agency  service,  regardless  of  the  character,  quantity,  and  quality  of  the 
service. 
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Chapter  XIV 

THE  CONTROVERSY  PLACED  BEFORE  THE 

NATIONAL  RECOVERY  ADMINISTRATION 


On  August  26,  1933,  a  Code  of  Fair  Competition  (National  Recovery  Administra- 
tion's Registry  No.  1702-17)  was  submitted  to  jthe  National  Recovery  Administration 
to  govern  the  "Advertising  Agency  Business."  *The  committee  which  drew  up  this 
proposed  code  consisted  of  thirteen  Individuals  drawn  as  follows:   Nine  representa- 
tives of  agencies  belonging  to  the  American  Association  of  Advertising  Agencies; 
the  president  of  the  Association;  and  three  representatives  of  agencies  not  members 
of  the  Association. 

The  views  of  this  Committee  of  agents  on  agency  compensation  as  stated  in  this 
Code,  xjinder  the  heading  of  Unfair  Trade  Practices  were: 

Taking  from  any  third  party  a  profit,  discount,  or  commission 
other  than  the  regular  agency  commission  allowed  by  publishers, 
\anless  known  to  the  client  and  agreed  to  by  him. 

For  any  agency  to  rebate  any  part  of  Its  commission  to  an  ad- 
vertiser, or  for  any  agency  to  be  owned  or  operated  for  the 
financial  benefit  of  any  advertiser  or  group  of  advertisers 
and/or  their  employees  who  thus  directly  or  Indirectly  obtain 
the  equivalent  of  a  rebate  and  circiimvent  the  conditions  of 
agency  "recognition"  required  by  media  owners  and/or  their 
organized  bodies. 

It  shall  be  considered  as  rebating  to  place  men  in  the  service 
of  the  advertiser  at  the  agency's  expense  or  to  assiime  all  or 
part  of  the  salary  of  any  employee  of  the  advertiser,  or  to 
pay  any  fee  or  compensation  to  any  one  connected  directly  or 
indirectly  with  the  advertiser,  or  to  any  third  party  for  ob- 
taining or  holding  an  account.   It  shall  also  be  considered  as 
rebating  to  agree  to  allow  cash  discounts  not  earned  by  prompt 
payment  on  cash  discount  dates. 

The  practice  of  charging  16-2/3/5  on  net  cost  of  total  adver- 
tising volume  shall  not  be  construed  as  rebating. 

The  Association  of  National  Advertisers  objected  to  such  provisions  on  com- 
pensation becoming  part  of  a  "Code  of  Fair  Competition"  for  the  agency  business  in 
the  following  official  statement  approved  by  its  Executive  Committee  and  filed  with 
the  National  Recovery  Administration  on  August  17,  1934: 

Statement  in  Behalf  of 
The  Association  of  National  Advertisers,  Inc. 
In  Respect  of  The  Proposed  Code 
To  Govern  Advertising  Agents. 

Part  I 

Introduction 

This  statement  is  filed  in  behalf  of  the  Association  of  National  Advertisers, 
Inc.,  (hereinafter  called  the  A.N. A.)  a  non-profit  membership  corporation,  (New 
York)  of  the  type  usually  known  as  a  "trade  association."  Its  membership  Includes 
266  firms,  corporations  or  individuals  known  as  "national  advertisers,"  who  use  ad- 
vertising to  sell,  or  to  help  sell  their  goods,  wares,  merchandise,  or  services. 

The  authority  for  the  filing  of  this  statement  devolves  from  a  resolution  of 
the  Executive  Committee  of  the  Board  of  Directors  of  the  A.N, A.,  adopted  at  a  duly 
convened  meeting,  held  in  the  City  of  New  York,  on  the  fourteenth  day  of  September, 
1933,  which  reads  as  follows: 

WHEREAS,  the  Executive  Committee  of  the  Board  of  Directors  of 
the  Association  of  National  Advertisers  has  now  had  an  oppor- 
tunity to  examine,  for  the  first  time,  the  proposed  code  of 
fair  competition,  submitted  in  behalf  of  certain  advertising 
agents  to  the  National  Recovery  Administration,  on  or  about 
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the  26th  day  of  August,  1933,  to  govern  the  advertising  agency 
profession,  and  has  received  many  letters  of  comment  on  such 
code  from  among  its  members,  and 

WHEREAS,  such  examination  of  such  code  and  of  such  letters  in 
comment  thereon  has  disclosed  that  it  (the  Code)  contains  pro- 
visions of  vital  Interest  and  concern  to  the  manufacturers  of 
the  United  States  who  use  advertising  to  sell,  or  to  assist  in 
selling  goods  and/or  services,  and 

WHEREAS,  it  is  deemed  highly  advisable  that  there  be  filed  with 
the  National  Recovery  Administration  the  views  of  such  manufac- 
turers to  the  extent  that  such  views  are  represented  among  the 
members  of  this  Association. 

NOW  THEREFORE, 

BE  IT  RESOLVED,  that  the  proper  officers  of  this  Association  be, 
and  they  hereby  are,  authorized,  empowered  and  directed,  in 
such  form  and  in  such  manner  as  to  them  shall  appear  necessary 
and/or  desirable,  to  make  protest  to  the  National  Recovery  Ad- 
ministration against  the  adoption,  in  whole  or  in  part,  of  the        • 
proposed  code  to  govern  the  advertising  agency  profession,  and 

BE  IT  FURTHER  RESOLVED,  that  without  limiting  the  generality  of 
the  foregoing,  such  proper  officers  be,  and  they  hereby  are  au- 
thorized, empowered  and  directed  to  oppose  such  proposed  code, 
for  the  following,  among  other,  reasons: 

(1)  It  is  not  a  code  that  is  primarily  designed  to  regu- 
late advertising  agents  in  their  dealings  one  with 
the  other,  but  it  attempts  to  force  upon  advertisers 
and  publishers  an  arbitrary  method  of  doing  business 
with  each  other; 

(2)  Its  adoption  would  tend  to  perpetuate  an  unsound  bus- 
iness principle  -  a  principle  which  acts  as  an  incen- 
tive to  create  greater  volume  of  advertising,  whereas 
the  incentive  should  be  to  create  advertising  that 
produces  more  effective  results; 

(3)  Its  provisions  are  unenforceable  by  advertising  agents 
alone; 

(4)  It  attempts  to  describe  as  dishonest,  trade  practices 
which  are  fair  and  honorable,  including  the  mainte- 
nance of  advertiser-owned  agencies  and  the  making  of 
contracts  with  agencies  on  a  fee  basis. 

Since  the  foregoing  resolution  was  adopted,  the  proposed  code  of  fair  competi- 
tion for  advertising  agents  referred  to  has  been  revised.   The  language  is  differ- 
ent but  the  purpose  is  the  same.   The  present  proposed  code  is  still  a  price-fixing 
document. 


(2) 

Backgro\ind 

Before  explaining  the  general  objections  of  the  A.N. A.  to  the  present  proposed 
Code,  it  seems  necessary  and  proper  that  a  background  be  developed  which  would  - 
(A)  define  the  purpose  of  national  advertising;  (B)  give  a  description  of  that  bus- 
iness; (C)  analyze  the  business  of  the  advertising  agent,  and  (D)  discuss  current 
dissatisfaction  with  the  discount  method  of  computing  agency  compensation. 

(A)   The  Purpose  of  National  Advertising 

National  advertising  is  part  of  the  selling  process  of  the  manufacturer  and  in 
some  Instances,  it  is  his  entire  selling  process.   It  is  used  to  help  decrease  the 
cost  of  getting  commodities  and/or  services  to  the  ultimate  consumer.   Statements 
taken  from  the  writings  and  speeches  of  advertisers,  advertising  agents,  and  others 
which  could  be  given  would  support  that  conclusion. 
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There  are  those  who  hold  to  the  view  that  advertising  Is  not  only  part  and 
parcel  of  the  advertiser's  selling  process,  but  more,  -  that  it  is  the  guardian 
and  keeper  of  the  business  advertised,  and  a  benefactor  to  the  public  in  reducing 
the  price  of  the  finished  ccnmodlty.  For  illustration,  Roy  S.  Durstlne,  of  Batten, 
Barton,  Durstlne  &  Osborn,  Inc.  (advertising  agency)  and  a  former  president  of  the 
American  Association  of  Advertising  Agencies  (hereinafter  referred  to  as  the  Four 
A»s),  in  his  book  "This  Advertising  Business"  (Scrlbner»s  -  pages  35  and  36)  adopts 
that  point  of  view,  in  the  following  language: 

"Anything  that  can  let  a  manufacturer  buy  more  cheaply  because 
he  buys  in  larger  quantities;  anything  that  can  make  his  sales- 
men sell  more  rapidly  and  carry  less  baggage;  anything  that  can 
lower  the  cost  of  his  credit  department  by  making  merchants 
want  to  pay  his  bills  promptly  so  that  he  can  get  more  of  his 
merchandise;  anything  that  can  make  the  public  prefer  his  prod- 
uct because  they  know  it  will  be  as  good  today  as  it  was  yester- 
day; anything  that  does  all  these  things  contributes  to  every 
department  of  a  business.  And  that  something  is  advertising." 

(B)   The  Business  of  National  Advertising 

(1)  The  Advertiser; 

The  advertiser  himself  would  appear 
spends  the  money  for  advertising  space. 
of  advertising  space. 

Policies  relating  to  advertising  usually  are  made  by  the  board  of  directors 
or  by  officials  of  the  company  seeking  to  advertise,  and  those  policies  are  exe- 
cuted, wholly  or  in  part,  within  the  company's  organization,  through  its  sales 
and/or  advertising  departments.   The  degree  to  which  details  are  handled  in  the 
advertiser's  organization  depends,  to  a  considerable  extent,  upon  the  type  of  ad- 
vertising medium  to  be  employed.   The  usual  proced\ire  provides  for  collaboration 
between  the  advertising  and  sales  departments  of  the  advertiser  on  the  one  hand, 
and  a  professional  specialist  in  the  art  of  advertising  on  the  other. 

In  connection  with  the  foregoing  statements  attention  should  be 
called  to  the  fact  that  "national  advertising"  is  a  label  which 
does  not  in  practical  usage  mean  exactly  what  it  says:   It  would 
seem  to  refer  only  to  advertising  directed  to  the  entire  nation. 
This  is  not  the  case.   In  actual  practice  it  comprehends  those 
businesses  which  seek  to  sell  goods  or  services  beyond  the  con- 
fines of  their  immediate  vicinity. 


to 
In 


need  little 
a  very  true 


definition. 
sense,  he  is 


It  is  he  who 
the  consumer 


This  is  a  general  definition  of  "national  advertising," 
ticed,  and  is  subject  to  some  limitations.  However,  it 
stand  as  a  general  definition. 


as  prac- 
wlll 


"Retail  advertising"  represents  the  advertising  efforts  of  a  re- 
taller  in  his  vicinity.   This  will  stand  as  a  general  definition. 
However,  there  are  some  outstanding  exceptions.   For  example, 
when  a  manufacturer  controls  the  advertising  of  a  group  of  re- 
tall  stores  -  sectlonally  or  nationally  -  on  his  particular  prod- 
uct, or  when  the  owners  of  a  group  of  retail  stores  -  sectional 
or  national  in  scope  -  advertise  products  which  they  own  through- 
out their  territory  then  "retail  advertising"  can  be  rightfully 
classed  as  "national  advertising." 

(2)   Professional  Specialists! 

Professional  specialists  may  be  roughly  classified  in  three  groups  -  (a)  those 
who  call  themselves  advertising  agents  (b)  those  who  can  be  called  medium  or  pack- 
age experts  and  (c)  those  known  as  counsellors  in  advertising  practice. 

(a)  The  Advertising  Agent;   Those  specialists  who  call  themselves  advertising 
agents  render  their  services  principally  in  respect  of  discount  medl\Jms  of  adver- 
tising such  as  magazines,  newspapers  (at  national  rates),  outdoor  advertising  (at 
national  rates),  radio  advertising  (at  national  rates),  the  business  press  (which 
circulates  among  wholesalers  and  retailers  of  branded  products),  and  to  a  certain 
extent,  industrial  publications.   (Such  raedixams  are  sometimes  called  commission- 
able  mediums.   In  other  quarters  they  are  referred  to  as  having  "differentials." 
In  this  statement  they  are  classed  as  discount  mediums.  An  explanation  of  the 
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reasons  for  the  use  of  this  term  "discount"  appears  later  in  this  statement.)   The 
work  of  the  advertising  agent,  however,  is  not  necessarily  confined  to  the  use  of 
the  above  mentioned  medliims  of  advertising.  The  nature  of  his  work  and  the  scope 
of  his  activity  vary.   At  one  extreme  will  be  fo\ind  the  agent  who  confines  his  ac- 
tivity to  "placing,"  -  that  is  to  say,  the  sending  out  of  orders  to  mediums  se- 
lected and  determined  in  advance  by  the  advertiser  for  the  display  of  advertise- 
ments which  the  agent  had  no  part  in  conceiving.  At  the  other  extreme  will  be 
found  the  agent  who  not  only  creates  and  writes  the  advertisements  and  selects  the 
mediums,  (subject  to  the  approval  of  the  advertiser),  but  who  may  go  so  far  as  to 
assist  the  advertiser  in  determining  the  name,  nature  and  price  of  his  product, 
train  salesmen  for  the  selling  of  that  product,  and  assist  in  determining  sales 
and  other  policies  for  the  advertiser. 

(b)  Medivmi  and  Package  Experts:   In  the  second  group  of  professional  special- 
ists will  be  fovmd  such  individuals  or  organizations  as  - 

Direct-mail  Specialists 

Industrial  Advertising  Agents 

Window  Display  Coiinsellors 

Window  Display  Installation  Experts 

Car  Card  Advertising  Experts 

Outdoor  Advertising  Solicitors 

Package  Experts 

Syndicated  Advertising  Experts 

Premium  Goods  Specialists 

Exhibition  Specialists 

Industrial  Motion  Picture  Producers 

Radio  and  Program  Talent  Bureaus 

Electrical  Transcription  Producers  Sc   Distributors 

House-to-House-Advertising  Distributors  of  Samples 

and  Advertising  Literature 
Home  Economic  Experts  Who  Disseminate  Information 

Through  Cooking  Schools 
Cooperative  Catalog  Experts 
Directory  Specialists 
Foreign  Language* Advertising  Agents 
Foreign  Language  Radio  Agents 
Theatre  Program  Experts 
Sampling  Experts 

Coupon  &  Label  Redeeming  Experts 
Prize  Contest  Managers 


Such  indiv 
specialists  in 
of  publicity, 
rectly  by  colla 
stances,  obtain 
other  instances 
if  retained  by 
and  on  other  oc 


iduals  or  organizations,  as  their  names  would  imply,  are  usually 
serving  or  creating  advertising  concepts  for  individualized  mediums 
They  may  v/ork  directly  in  cooperation  with  the  advertiser,  or  indi- 
boration  with  his  agent.   Specialists  in  this  group,  in  some  in- 

their  compensation  in  the  form  of  fees  from  the  advertiser,  and  in 
,  they  are  paid  by  the  raedixAm  in  which  they  specialize.   On  occasion, 
advertising  agents,  they  receive  their  fees  directly  from  the  agents 
casions  they  divide  the  discount  with  the  advertising  agent. 


By  way  of  illustration,  a  general  advertising  agent  may  hire  a 
foreign  language  advertising  agent  to  run  a  campaign  of  adver- 
tising in  foreign  language'  newspapers.  The  two  agents  for  the 
work  involved,  may  divide  the  publication  discount  or  the  gen- 
eral agent  may  pay  the  foreign  language  agent  a  fee. 

(c)  Coimsellors  in  Advertising  Practice:   In  the  third  group  of  professional 
specialists  will  be  found  such  Individuals  or  organizations  as  public  relations 
covmsel,  sales  and  advertising  consultants,  sales  and  advertising  research  organi- 
zations, market  research  organizations,  management  engineers  and  free  lance  copy 
writers.   Individuals  or  organizations  which  comprise  the  third  group,  in  some  in- 
stances, are  in  ccmiplete  charge  of  advertising  and/or  sales  for  the  advertiser  and 
are  ccanpensated  by  him  on  a  fee  basis,  or  they  may  be  paid,  (with  the  prior  knowl- 
edge and  consent  of  the  advertiser)  by  a  division  of  discounts  or  fees  with  adver- 
tising agents  or  others  whom  they  select  to  work  with  them.   In  other  instances 
where  their  work  is  more  limited,  such  individuals  or  organizations  work  under  the 
direction  of  advertising  agents  and  receive  either  a  fee  from  the  agents  or  a  part 
of  the  agent's  dlscoxint. 
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(3)   The  Salesman  of  the  Advertising  Medlvim: 


Another  factor  in  national  advertising  Is  the  so-called  "special  representa- 
tive," "special  agent"  or  salesman  of  the  advertising  medi\Jm.   The  "special"  rep- 
resents a  particular  publication  or  group  of  publications  at  all  times  and  makes 
no  claim  to  impartiality. 

The  special  representative  obtains  his  Income  from  the  publication  or  group 
of  publications  which  he  represents.   He  may  be  paid  a  straight  salary.   He  may  be 
paid  a  commission  in  the  true  sense  of  the  word.   If  he  is  paid  a  commission,  the 
percentage  usually  ranges  from  3  to  15,  (the  rate  of  coramlssion  usually  depending 
upon  the  advertising  volume  of  the  publication  -  a  low  percentage  usually  being 
paid  when  an  advertising  medium  has  considerable  volume  and  a  high  percentage  when 
volume  is  lacking) . 

The  special  representative  is  obviously  a  special  pleader  for  the 
particular  advertising  mediiom  wlilch  engages  his  services.   The 
advertising  agent,  who  not  so  many  years  ago  usually  described 
himself  as  a  "general  agent,"  differentiates  himself  from  the 
special  representative,  who  not  so  many  years  ago  called  himself 
"a  special  agent,"  by  declaring  himself  a  special  pleader  for 
all  advertising  regardless  of  the  mediums. 

There  exists  a  certain  overlapping  of  work  and  a  function  between  the  special 
representative  and  others  engaged  in  serving  the  advertiser.   Brief  mention  will 
here  be  made  of  such  overlapping. 


Special  representatives  for  some  mediums  of  advertising  may  give,  free  of 
charge,  part  or  all,  of  the  copy  service  an  advertiser  desires.   Some  business  pa- 
pers, for  example,  will  render  this  service  to  the  advertiser  or  his  agent. 

Radio  stations,  in  some  instances,  through  their  "specials,"  sell  talent, 
script,  and/or  completed  programs  to  advertisers  in  direct  competition  with  adver- 
tising agents  and  program  bureaus;  in  other  Instances  they  may  give  or  sell  such 
talent  and  programs  to  advertising  agents  and  program  bureaus,  which  latter,  in 
turn,  resell  them  to  advertisers. 


Some  newspapers  maintain  advertising  service  departments  which,  in  addition 
to  writing  copy  for  local  distributors  of  nationally  advertised  products,  at  times 
conduct  local  direct-mail  advertising  campaigns  for  the  advertiser,  and  in  some 
instances,  have  gone  so  far  as  to  act  as  salesmen  for  the  advertiser  by  inducing 
local  retailers  and  wholesalers  to  stock  the  advertiser's  goods  and  to  install 
window  and  counter  displays  in  local  stores  for  national  advertisers. 

Special  representatives  of  magazines,  large  and  small,  offer,  free  of  charge, 
to  the  advertiser  or  his  agent,  special  services  such  as  the  preparation  of  copy, 
or  the  making  of  market  analysis  upon  which  copy  appeal  may  be  based. 

Special  representatives  of  advertising  mediums  perform  credit  functions  which 
often  duplicate  such  services  offered  by  others  serving  the  advertiser. 

In  the  answer  filed  in  1926  by  the  Six  Point  League  in  the  pro- 
ceeding Instituted  by  the  Federal  Trade  Coramission  against  the 
American  Association  of  Advertising  Agencies  and  others  (Commis- 
sion Docket  1251),  the  following  statement  appears,"  at  page  8: 


"Some  of  the  members  of 
representatives  represen 
several  or  many  publishe 
whore  working  on  a  conimi 
publisher  payment  of  all 
advertisers  for  advertls 
with  their  approval,  and 
lectlng  but  at  the  rates 


the  Six  Point  League  as  special 
t  one  publisher,  others  represent 
rs.   In  other  cases,  particularly 
ssion  basis,  they  guarantee  to  the 
accounts  by  other  agencies  and 
Ing  published  at  their  instance  or 
frequently  do  all  billing  and  col- 
established  by  the  publishers," 


(4)   The  Advertising  Medium; 


The  last  link  in  the  national  advertising  chain  is  the  advertising  medium,  or 
publisher  of  the  advertisement.   The  generic  term  "advertising  medium"  or  "pub- 
lisher" as  used  in  this  statement  includes  such  diverse  forms  of  publicity  as  news- 
papers, magazines,  outdoor  advertising,  radio  broadcasting,  street  car  cards,  busi- 
ness papers,  industrial  publications,  direct-mail  advertising,  window  and  counter 
displays  and  the  like. 
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Advertising  mediums  fall  into  three  general  classifications:   (a)  discoxmt, 
(b)  discount  in  part,  and  (c)  non-discount. 

In  the  first  classification  are  magazines,  national  newspaper  advertising,  na- 
tional outdoor  advertising,  national  radio  broadcasting  and  national,  sectional  and 
state  farm  Journals, 

In  the  second  classification  will  be  found  the  business  press,  industrial  pub- 
lications, dilcectorles  and  catalogs. 

In  the  third  classification  are  direct-mall,  window  and  counter  displays,  lo- 
cal newspaper  advertising,  local  outdoor  advertising,  premixom  advertising,  local 
radio  broadcasting,  local  street  car  card  advertising,  etc. 

The  latest  available  figures  with  respect  to  volume  in  each  of  these  three 
classifications,  show: 


(a)  Discount  mediums 

Magazines 

Newspapers  (national) 

Outdoor  advertising 

Radio  (national) 

Radio  (electrical  transcription) 

Farm  Journals 


Total 


$115,000,000 

160,000,000 

27,000,000 

39,000,000 

8,000,000 

24,800,000 

$373,800,000 


(1932) 
(1932) 
(1932) 
(1932) 
(1932) 
(1931) 


The  foregoing  fig\ires  with  respect  to  magazines  and  radio 
include  expenditures  not  only  of  manxifacturing  businesses 
but  of  retail  chain  organizations  as  well.   Retail  chain 
store  expenditures  in  newspapers  and  the  expenditures  of 
manufacturers  using  exclusive  dealers  in  newspapers  are 
not  Included  in  the  above  because  such  organizations  buy 
newspaper  space  at  the  generally  lower  local  rate,  which 
rate  is  not  usually  subject  to  a  discount. 


(b)  Partly  Discount  mediums 
Business  and  Industrial  papers 


$23,750,000 


(1931) 


Business  directories  and  catalogs,    in  some   Instances,    of- 
fer a  discount.      It  has  not  been  possible,   however,    to 
obtain  figures   on   the  volume   of  business  done   in   that 
field,   hence  figures  do  not  appear. 


(c)    Non-Dlsco\jnt  medlvuns 

Direct -Mall 

Window  and  Counter  Displays 
and  other  sales  and  adver- 
tising literature  manufac- 
tured by  lithographers. 

Newspapers  (local) 

Premiums 

Radio  (local) 

Street  car  cards  (national 
and  local) 

Total 

Grand  Total 


$343,000,000 


352,000,000 

450,000,000 

190,000,000 

23,000,000 

5,000,000 
$1,363,000,000 
$1,760,550,000 


(1932) 


(1932) 
(1932) 
(1932) 
(1932) 

(1932) 


The  following  comments  are  in  order  on  the  above  figures  on 
non-discount  meditims: 

The  vol\ame  of  business  done  by  motion  pictures  and  the  vol- 
ume of  business  done  in  outdoor  advertising  at  local  rates 
are  not  given  since  figures  were  not  available. 

"Local"  newspaper  advertising  is  described  in  some  quarters 
as  "retail  advertising,"  This  definition,  as  previously 
indicated,  is  not  adequate. 
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Certain  businesses  which  buy  space  at  local  rates  in  newspapers 
do  a  national  or  sectional  business.   These  businesses  own  re- 
tail stores  and  manufacture  or  have  manufactured  for  them  brands 
whose  trade  marks  they  own.   Such  products  are  advertised  at  the 
"retail"  or  "local"  rate,  in  competition  with  products  of  manu- 
facturers who  do  not  own  or  control  retail  outfits  and  must 
therefore,  pay  "national"  rates.   There  are  also,  in  other  in- 
stances, companies  which  have  exclusive  dealers'  arrangements 
whereby  certain  dealers  feature  their  product  -  that  is  the  man- 
ufacturers' product  -  in  the  dealers'  own  advertising.   Such 
raanufact\;crers  buy  newspaper  space  also  at  the  "local  rate  in 
newspapers. 

« 

When  those  facts  are  considered,  it  is  safe  to  estimate  that  at 
least  30  per  cent  of  what  is  called  local  newspaper  advertising, 
is  "national"  advertising  -  regardless  of  the  fact  that  a  lower 
advertising  rate  is  usually  paid. 

The  fact  that  national  advertising  placed  in  newspapers,  at  the 
local  rate,  has  been  increasing  is  to  be  found  in  the  following 
statement  from  the  brief  of  the  American  Association  of  Adver- 
tising Agencies  in  the  matter  of  American  Association  of  Adver- 
tising Agencies,  et.  al.  (Docket  No.  1251  of  the  Federal  Trade 
Commission,  Page  18,  1926.) 

"Newspaper  publishers,"  this  brief  declares,  "with  a  very 
few  exceptions,  have  a  fixed  rate  card  for  national  adver- 
tising and  a  substantially  lower  rate  for  local  advertis- 
ing. Generally,  no  agency  commission  is  paid  by  the  pub- 
lisher on  local  advertising  although  there  are  exceptions 
to  that  custom. 

"For  all  the  time  covered  by  this  history  of  the  advertis- 
ing industry,  it  has  been  the  custom  for  some  advertisers 
and  agencies  to  sec\u?e  the  local  rate  by  routing  advertis- 
ing that  otherwise  would  be  national,  through  and  m  the 
name  of  a  local  dealer.   There  is  nothing  new  cv   novel  or 
abnormal  about  the  process.   Advertising  agencies  have 
contended  publicly  that  a  publisher  should  maintain  one 
rate  for  all  display  advertising,  but  many  agencies  take 
advantage  of  the  opportunity  for  the-  benefit  of  the  adver- 
tisers when  the  volume  of  single  insertions  is  sufficient 
to  induce  a  real  economy. 

"The  use  of  the  local  rate  for  advertising  of  a  national 
character  has  been  increasing  during  the  past  few  years." 

It  is  estimated  that  street  car  card  advertising  is  about  85  per  cent  national; 
that  about  30  per  cent  of  local  radio  is  in  reality  national  advertising,  and  that 
about  80  per  cent  of  window  and  counter  display  advertising  is  national.   Probably 
80  per  cent  or  better  of  premium  advertising  is  national  advertising. 

The  most  important  comment  on  these  figxires,  however,  is  this  -  that  of  the 
total  nmoxint  of  money  spent  for  national  advertising  only  22.58  per  cent  goes  into 
discoiint  and  partly  discoxmt  medixims. 

With  these  statements  we  bring  to  a  close  our  endeavor  to  give  a  backgroxmd 
picture  of  the  business  of  national  advertising. 

(C)  An  Analysis  of  the  Business  of  the  Advertising  Agent 

Against  the  foregoing  pictvire  of  the  business  of  national  advertising,  it  is 
now  necessary  to  give  a  more  detailed  presentation  of  the  advertising  agency 
business. 

(1)   History  and  Method  of  Operations; 

In  the  early  days  of  the  advertising  agency  business,  the  "agent"  was  a  space- 
broker  or  concessionaire.   He  bought  space  at  one  price  and  sold  at  another.   The 
custom  of  buying  space  in  bulk  and  selling  it  at  retail  was  widespread.   Actual 
preparation  of  copy  was  for  some  time  outside  the  "agent's"  province.   In  the 
course  of  time,  the  publisher,  sensing  the  value  of  advertising,  began  to  put  space- 
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brokers  on  equal  terms,  first,  by  standardizing  the  rate  charged  for  his  space  and 
later  by  allowing  the  broker  In  so  far  as  his  publications  were  concerned,  a  uni- 
form percentage  on  the  rate  of  his  publication,  which  percentage  represented  that 
publisher's  selling  cost.   Percentages  allowed  by  different  publications  varied. 
Under  this  development,  recognizing  the  growing  needs  of  advertisers,  "agents"  be- 
gan to  lean  more  and  more  on  the  advertiser  -  selling  themselves  to  him  as  experts 
who  knew  what  publications  to  buy  and  who  knew  how  to  write  the  messages  to  be  in- 
serted therein.   From  that  time  on  the  advertising  "agent"  became  more  and  more  a 
trusted  adviser  or  employee  of  the  advertiser. 

An  important  statement  which  shows  the  transition  of  the  advertising  "agent" 
from  space-broker  or  concessionaire  to  agent  of  the  advertiser  is  found  in  a  let- 
ter which  Mr.  F.  Wayland  Ayer,  founder  of  N.  W.  Ayer  &  Son,  one  of  the  coimtry's 
large  advertising  agencies,  wrote  to  a  trade  journal  In  the  newspaper  field,  name- 
ly,- "Editor  &  Publisher"  and  which  appeared  in  the  March  26,  1921  edition  of  that 
publication.   In  that  letter  Mr.  Ayer  declared  his  organization,  since  1873,  had 
operated  on  the  principle  that  it  was  their  duty  to  serve  the  advertiser  and  not 
to  secure  business  for  any  paper  or  papers.   "Naturally,"  wrote  Mr.  Ayer,  "the 
basis  of  remuneration  for  this  service  then  became  a  matter  of  mutual  agreement  be- 
tween our  clients  and  ourselves.   None  other  than  we  could  know  the  cost  of  the 
service."  A  complete  copy  of  Mr,  Ayer's  letter  follows: 


Philadelphia,  Pa.,  March  21,  1921 


To  "Editor  &  Publisher" 


For  the  good  of  advertising  it  seems  desirable  that  there  should  be  a 
clearer  understanding  of  responsibility  in  the  relations  between  publish- 
ers and  advertising  agents. 


Some  48  years  ago  N.  W.  Ayer  &  Son  reached  the  con 
relations  were  capable  of  a  better  interpretation 
nized;  that  we  could  best  serve  publishers  and  our 
our  energies  to  making  advertising  pay  the  adverti 
specific  endeavor  to  secure  business  for  any  paper 
thereafter  it  should  be  the  sole  business  of  this 
clients.  Naturally  the  basis  of  remuneration  for 
came  a  matter  of  mutual  agreement  between  our  die 
None  other  than  we  could  know  the  cost  of  the  serv 
the  client  could  judge  its  value  to  him. 


elusions  that  agency 
than  any  then  re cog- 
selves  by  devoting  all 
ser  rather  than  in 

or  papers;  and  that 
agency  to  serve  its 
this  service  then  be- 
nts and  ourselves, 
ice.   None  other  than 


Forty-eight  years'  experience  has  confirmed  to  us  the  value  and  sound- 
ness of  this  principle.   No  more  now  than  in  1873  do  we  concede  the  right 
of  a  publisher  to  fix  the  rate  of  remuneration  which  our  clients  shall 
pay  us  for  our  services.   This  is  not  the  publisher's  responsibility. 

On  the  other  hand,  it  has  been  our  policy  never  to  attempt  to  influence 
the  rate  of  discount  allowed  by  publishers  to  advertising  agents.   That 
the  agent  renders  a  service  to  publishers  in  the  development  of  new  ad- 
vertising and  in  the  assumption  of  credit  risks.  Is  a  recognized  fact, 
and  that  this  service  should  be  rewarded  by  a  differential  which  gives 
the  agency  an  advantage  in  the  purchase  of  space  is  only  fair  and  just. 

But  the  advertising  agent  no  longer  represents  the  publisher.   The  pub- 
lisher has  his  own  representative,  and  some  publishers  have  many  very 
capable  men  thus  employed.   The  agency  commission  has  therefore  ceased 
to  be  compensation  for  the  selling  of  space  as  In  the  early  days  when  no 
copy  preparation  was  involved,  and  when  responsibility  for  payment  of  an 
account  ceased  when  collection  from  the  advertiser  was  impracticable. 
The  so-called  agency  commission  is  not  therefore  a  true  commission.  In 
reality  it  is  a  differential  discount  to  the  agent  because  he  is  an  agent 
and  primarily  because  he  assxuues  all  responsibility  for  collection,  and 
for  the  credit  risks  Involved,  Has  it  ever  occiirred  to  you  that  the 
differential  discount  generally  prevailing  is  too  large,  and  that  this 
may  be  the  root  of  some  of  the  evils  which  beset  the  advertising  busi- 
ness today? 

Apparently  it  is  assumed  oy  many  that  the  agency  differential  pays  for 
copy  preparation  and  other  services  to  the  advertiser;  but  the  advertis- 
er has  no  voice  in  fixing  the  amount  thus  paid.   Surely  this  is  not  an 
equitable  arrangement.  If  the  agency  differential  exceeds  the  value  of 
the  agency  to  the  publisher  the  excess  is  paid  by  the  advertiser,  is  it 
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not?   But  it  is  included  in  the  publisher's  rates  and  represents  an  ex- 
pense which,  if  eliminated,  would  enable  the  publisher  to  make  propor- 
tionate reductions  in  his  charges  for  advertising  space. 

From  our  viewpoint  it  seems  that  the  agency  differential  should  be  fixed 
by  the  publisher  as  near  as  may  be  to  measure  the  value  of  the  agency  to 
the  publisher,  and  beyond  this  the  agent  should  look  for  remimeration  to 
the  client  whom  he  serves.  This  would  confine  to  the  publisher  the  re- 
sponsibility which  belongs  to  him  and  relieve  him  of  the  necessity  of 
trying  to  fix  a  differential  which  shall  cover  services  of  varying  char- 
acter and  value. 


To  the  publisher,  in  our  opinion,  solely  belongs  the  reaponslbi 
fixing  rates  for  space  in  his  publication.   Prom  time  to  time  N 
&  Son  have  been  asked  to  join  in  representations  to  publishers 
rates  generally,  but  this  we  have  refxised  consistently  to  do. 
lisher  is  in  the  position  of  the  manufact\irer.   He  alone  knows 
of  production;  he  alone  can  determine  the  amount  which  he  must 
for  his  space.   If  his  rates  continue  too  high  or  too  low,  the 
laws  of  business  will  operate  to  eliminate  his  publication. 


llty  of 
.  W.  Ayer 
regarding 
The  pub- 
his  cost 
charge 
ordinary 


The  publisher  who  is  able  to  reduce  rates  along  with  the  ciorrent  reduc- 
tion in  many  other  lines  of  business  is  in  a  fortxmate  position.  Whether 
this  reduction  takes  the  form  of  a  revision  of  rate  card  or  an  increase 
in  circulation  value  does  not  matter.   If,  by  reason  of  reduced  costs  of 
production,  saving  in  soliciting  expense  or  lessening  of  overhead,  the 
publisher  can  give  greater  value  per  dollar  expended  in  his  publication, 
he  is  performing  a  service  to  advertisers  which  will  work  to 
vantage  in  the  end. 


his  own  ad- 


But,  as  we  have  pointed  out,  that  is  the  publisher's  responsibility  in 
which  we  cannot  interfere.   In  selecting  publications  for  the  advertising 
of  o\xr   clients,  we  must  consider  each  individually  for  its  value  to  do 
the  particular  work  in  hand.  We  may  hold  an  opinion  that  the  rate  of  a 
particular  publication  is  too  high  and  this  would  natiirally  influence  our 
course  in  regard  to  that  publication. 

Such  exercise  of  Judgment  is  a  part  of  our  responsibility  to  our  clients. 
But  that  is  far  from  treating  publication  rates  as  a  group  matter  or  at- 
tempting to  say  what  they  shall  be. 

It  is  apparent  that  in  this  letter  we  have  not  attempted  to  discuss  all 
the  factors  that  bear  upon  the  subject  of  agency  and  publication  rela- 
tions. We  have  concerned  ourselves  only  with  the  basic  principles, 
which,  if  clearly  xinderstood,  mark  quite  clearly  the  line  where  responsi- 
bility begins  and  ceases.   Given  such  an  ijuider standing,  we  believe  that 
each  of  us  will  be  able  to  do  his  work  more  efficiently;  the  publisher 
to  give  utmost  value  to  reader  and  advertiser;  the  agency  to  serve  clients 
with  the  greatest  possible  effectiveness, 

"Making  advertising  pay  the  advertiser"  points  the  only  way  to  prosper- 
ity for  both  publisher  and  agent. 

Another  important  document  that  indicates  the  change  of  advertising  "agent" 
from  space-broker  to  the  employee  of  the  advertiser  is  to  be  fo\and  In  The  Agency 
Service  Standards,"  as  adopted  by  the  Four  A's,  at  its  Second  Annual  Convention  in 
New  York,  on  October  9,  1918.   Those  standards  were  set  forth  ns  follows: 

Agency  service  consists  of  interpreting  to  the  public,  or  to 
that  part  of  it  which  it  is  desired  to  reach,  the  advantages 
of  a  product  or  service. 


upon: 


Interpreting  to  the  public  the  advantages  of  a  product  or  service  is  based 

(1)  A  study  of  the  product  or  service  in  order  to  de- 
termine the  advantages  and  disadvantages  inherent  in 
the  product  Itself,  and  in  its  relation  to  competition. 
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(2)  An  analysis  of  the  present  and  potential  market  for 
which  the  product  or  service  is  adapted: 

As  to  location 

As  to  extent  of  possible  sale 

As  to  season 

As  to  trade  and  economic  conditions 

As  to  nature  and  amount  of  competition 

(3)  A  knowledge  of  the  factors  of  distribution  and  sales 
of  their  methods  of  operation. 

(4)  A  knowledge  of  all  the  available  media  and  means 
which  can  profitably  be  used  to  carry  the  interpre- 
tation of  the  product  or  service  to  consumer,  whole- 
saler, dealer,  contractor,  or  other  factor. 


This  knowledge  covers: 

Character 
Influence 
Circulation.  .  .  .  .  . 

Physical  Requirements 
Costs 


(Quantity 

(Quality 

(Location 


Acting  on  the  st\Jdy,  analysis  and  knowledge  as  ex- 
plained in  preceding  paragraphs,  recommendations 
are  made  and  the  following  procedure  ensues: 

(5)  Formulation  of  a  definite  plan. 

(6)  Execution  of  this  plan. 

(a)  Writing,  designing,  illustrating  of  ad- 
vertisements, or  other  appropriate  forms 
of  the  message. 

(b)  Contracting  for  the  space  or  other  means 
of  advertising. 

(c)  The  proper  incorporation  of  the  message 
in  mechanical  form  and  forwarding  it 
with  proper  Instructions  for  the  fulfill- 
ment of  the  contract. 

(d)  Checking  and  verifying  of  insertions, 
display  or  other  means  used. 


(e)  The  auditing,  billing  and  paying  for 
service,  space  and  preparation. 


the 


(7)  Cooperation  with  the  sales  work,  to  insure  the  great- 
est effect  from  advertising. 

Analysis  of  the  foregoing  description  indicates  that  the  modern  advertising 
agency,  in  the  written  opinion  of  the  Four  A's,  exists  for  the  purpose  of  render- 
ing a  service  to  advertisers.   There  is  no  statement  in  that  outline  of  agency 
service  which  indicates  that  an  agency  is  in  the  employ  of  advertising  mediums. 
Services  that  are  listed  in  this  analysis  are  rendered  to,  and  in  the  interest  of 
the  advertiser  as  client  and  are,  in  fact,  so  worded  as  to  imply  impartiality 
toward  nil  mediums  of  publicity.   It  is  an  ideal  picture  of  the  scope  of  agency 
service  and  can  be  accepted  as  such.   It  is  thoroughly  consistent  with  the  view 
taken  in  Mr.  Ayer's  letter,  previously  quoted. 

F\arther,  it  is  consistent  with  the  view  expressed  by  the  American  Association 
of  Advertising  Agencies  from  their  brief  to  the  Federal  Trade  Commission  in  1926, 
previously  quoted  in  this  statement  when  in  speaking  about  the  practice  of  routing 
advertising,  that  otherwise  would  be  national,  through  and  in  the  name  of  a  local 
dealer  In  order  to  secure  the  advantage  of  local  rates  -  which  rates  generally  are 
lower  than  the  national  rates  -  the  Association  stated: 
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"There  is  nothing  new  or  novel  or  abnormal  about  the  process. 
Advertising  agencies  have  contended  publicly  that  a  publisher 
should  maintain  one  rate  for  all  display  advertising,  but  many 
agencies  take  advantage  of  the  opportunity  for  the  benefit  of 
the  advertiser  when  the  vol\ime  of  single  insertions  is  suf- 
flcient  to  induce  a  real  economy."  (Underscoring  ours.) 

In  other  words  if  the  agent  were  the  agent  of  the  publisher  he  would  fight  to 
obtain  the  highest  rate  for  the  publisher  and  would  not  here  publicly  admit  that 
he  endeavors  to  seek  the  lowest  rate  for  the  same  space  in  the  Interest  of  economy 
to  the  advertiser  -  his  real  employer. 

Research  of  existing  cases  of  record  by  competent  legal  counsel,  \indertaken 
for  the  Association  of  National  Advertisers  as  part  of  a  stxidy  of  "agency  compen- 
sation" which  study  is  explained  later  in  this  statement,  definitely  shows  that 
the  modern  advertising  agent  -  is  in  law  -  the  agent  of  the  advertiser.   A  brief 
outlining  that  contention  was  filed  with  the  Legal  Division  of  the  N.R.A.  on 
January  5,  1934  at  its  invitation.   Continued  research  has  upheld  that  contention 
and  therefore  a  copy  of  that  brief  on  the  legal  status  of  the  advertising  agent  is 
Included  as  Part  II  of  this  statement. 

Reverting  now  to  the  question  of  scope  of  agency  service:  It  must  be  said 
that  it  should  not  be  ass\amed  that  agency  service,  as  outlined  by  the  Four  A's,  is 
the  service  rendered  to  each  and  every  client  of  an  advertising  agency. 

It  can  be  stated  as  a  fact  that:  There  is  no  standardization 
of  advertiser  demands  upon  agencies.  The  scope  and  the  abil- 
ities of  advertising  agencies  and  the  needs  of  advertisers 


rates  and 


In  terras  of  percentages,  the  difference  between  "net" 
"gross"  rates  varies  not  only  between  classes  of  medixjuns,  but 


are  as  varied  as  the  individuals  who  are  to  be  found  in  agency 


organizations  and  in  the  organizations  of  manufacturers  who" 
use  advertising. 

(2)  Agency  Income: 

The  major  part  of  the  income  of  advertising  agents  is  represented  by  discounts 
from  advertising  medi"ums.   This  being  so,  an  explanation  of  the  "discount  system" 
is  in  order  at  this  point. 

This  system  is  generally  vinderstood  and  explained,  as  follows: 
Certain  advertising  mediums  in  offering  their  facilities  for 
sale  do  so  under  a  two  rate  plan:   (1)  "gross"  rates  and  (2) 
"net"  rates.   The  "gross"  rate  -  a  higher  rate  -  is  the  price 
supposedly  available  to  the  advertiser  and  the  "net"  rate  is 
the  rate  supposedly  available  only  to  the  advertising  agent. 

The  difference  between  the  lower  "net"  rate  and  the  higher 
"gross"  rate  is  a  discount.   The  generally  accepted  theory 
among  agents  is  that  it  is  allowed  to  the  agent  for  his  sales 
work  for  and  credit  responsibility  to  the  particular  medium 
used. 

The  actual  money  represented  by  this  discount  usually  comes 
into  the  agent's  hands  in  the  following  manner.   The  agent 
bills  the  advertiser,  in  whose  name  the  space  has  been  ordered. 
at  the  "gross"  rate  of  a  particular  advertising  medium  and  then 


transmits  to  that 
that  medium's  "ne 


tK 


articular 
rate. 


medium  the  amo\int  called  for  by 


Therefore  the  disc 
vertlser  to  the  ag 
money.  It  is  hard 
a  commission  since 
refund  of  part  of 
to  the  salesmen  or 
is  properly  to  be 
much  like  that  whi 


ount  is  in  reality  paid  directly  by  the  ad- 
ent  and  the  publisher  never   received  this 
ly  accurate,  then,  to  terra  this  compensation 

a  commission  is  ordinarily  regarded  as  a 
the  selling  price  passed  back  by  the  seller 

sales  agency  bringing  the  sale  about.   It 
regarded  as  a  discount  -  a  trade  discount 
ch  the  retail  merchant  works  on. 


The  difference  between  the  "net"  rate  and  the  "gross"  rate  - 
percentagewise  -  remains  constant  in  a  particular  medium  re- 
gardless of  the  volume  of  space  an  advertiser  buys  through 
his  agent* 
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also  between  medliims  within  a  given  class, 


It  is  safe,  however,  to  make  the  following  generalization: 
is  usually  in  the  neighborhood  of  15  per  cent. 


It 


Summing  up  all  the 
tween  the  "net"  ra 
medlxjjn  represents 
vertising  medixams 
represents  a  sales 
cover  the  cost  of 
tiser  for  whom  the 
agent  nor  advertis 
be.   (In  reality  a 
be  shown  later. ) 


foregoing  we  find  this:   The  difference  be- 
te and  the  "gross"  rate  of  an  advertising 
the  compensation  received  by  agents  from  ad- 
as  "a  discount."  This  discoxint  supposedly 

expense  of  the  medium  and  is  Intended  to 
the  agent  in  serving  the  particular  adver- 

space  was  bought.   Theoretically,  neither 
er  have  a  voice  in  determining  what  it  should 
gents  have  determined  it  since  1918  as  will 


This,  then  is  what  advertising  agents  and  others  describe  as 
"the  commission  system." 

This  system  which  attempts  to  explain  the  major  source  of  income  of  the  adver- 
tising agent  has,  in  actuality,  been  changed,  as  will  be  shown  later  in  this  state- 
ment. For  the  present  let  us  accept  it,  as  given  and  consider  now  other  sources  of 
agency  income. 

Among  other  sources  of  income  open  to  agents  is  payment  for  work  done  in  re- 
spect of  advertising  that  appears  in  non-discount  mediums,  such  as  street  car  cards, 
newspapers  at  local  rate,  direct-mall,  window  or  store  display,  sampling,  etc.  Work 
done  with  respect  to  advertising  through  such  channels  may  be  compensated  for: 

(1)  A  flat  service  charge  which  bears  no  relationship  to  the 
amount  of  money  spent. 

(2)  A  lump  sum  which  represents  an  agreed  upon  percentage  of 
the  amount  of  money  spent  in  a  medium. 

Fiu^ther  sources  of  Income  open  to  agents  are:   A  fee,  or  percentage  of  ex- 
penditures on  art  work,  engravings,  and  radio  talent  costs.   (When  a  percentage  is 
charged  the  rate  varies  and  is  determined  by  the  agent  alone  or  in  agreement  with 
the  advertiser. ) 

With  respect  to  engravings,  in  addition  to  charging  the  advertiser  a  commis- 
sion as  a  service  fee  for  handling  engravings,  the  agent  may,  and  does  in  some 
cases,  retain  for  himself  another  commission,  known  as  a  "trade  discount"  -  which 
discount  is  available  to  advertisers  who  buy  direct  from  engravers  as  well  as  to 
advertising  agents. 


In  the  matter  of 
brokers  buying  at  one 
however,  the  practice 
determine;  and  then,  d 
mission  as  purchasing 
other  mechanical  parts 
for  radio,  are  varied, 
the  A.N. A.  support  the 


art  work  and  radio  talent,  agents  have,  at  times,  acted  as 
price  and  selling  to  the  advertiser  at  another.  Generally, 
is  to  charge  at  the  rate  which  agent  and  artist  or  talent 
ependlng  on  circumstances,  to  charge  a  service  fee  or  com- 
agent.   Practices  with  respect  to  art  work,  engravings,  and 

contributory  to  publication  advertising,  and  to  talent  costs 
The  following  summaries  of  some  reports  in  the  files  of 

foregoing  assertion  and  give  a  quick  picture  of  the  situation. 


Of  117  advertisers  purchasing  engravings  and  electrotypes  in  1930,  97  received 
all  discounts  and  20  paid  gross  prices.   These  discounts  in  that  year  ranged  as 
high  as  33-1/3  per  cent  on  engravings,  and  as  high  as  50  per  cent  on  electrotypes. 
Of  the  20  advertisers  paying  gross  prices,  11  paid  a  service  charge  or  purchasing 
commission  to  advertising  agents,  ranging  from  15  per  cent,  to  as  high  -  in  one 
case  -  as  25  per  cent. 

In  another  report  on  payments  by  advertisers  to  agents  for  purchasing  radio 
talent,  which  payments,  of  course,  would  be  in  addition  to  the  income  the  agent 
would  receive  from  broadcasting  stations  for  time  used,  we  find  that,  out  of  45 
companies,  21  were  charged  for  work  involved  and  24  were  not. 

In  addition  to  income  from  such  sources  as  have  just  been  explained,  the  ad- 
vertising agent,  at  times,  also  received  income  by  selling  research  work  to  both 
advertisers  and  non-advertisers,  and  by  selling  the  services  of  some  of  the  various 
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specialists,  such  ns  were  listed  at  the  outset  of  this  report  and  who  may  or  may 
not  be  on  his  payroll,  to  advertisers.  On  research  he  usually  works  on  a  flat  fee 
basis  determined  by  him  and  the  advertiser. 

There  are  agents  who  receive  Income  In  the  fonn  of  fees  -  agreed  upon  between 
advertiser  and  agent  for  work  done  on  advertising  in  discount  mediums,  when  dis- 
counts are  too  small  to  give  the  agency  a  profit. 

There  also  are  agents  who  own,  directly  or  indirectly,  businesses  which  may 
make  a  profit  for  them  by  supplying  materials  and  services  to  advertisers  through 
the  agents  which  own  them.   Reference  is  made  particularly  to  the  ownership  of 
printing  plants  and  engraving  businesses  by  agencies. 

And  finally  an  agent  may  advance  from  his  own  pocket,  money  to  pay  an  adver- 
tiser's bill  for  space,  material,  or  services  contracted  for  in  that  advertiser's 
name,  and  obtain  a  cash  discount  from  the  seller.   If  he  retains  that  discount  for 
himself,  he  has  an  income  that  arises  from  the  assumption  by  him  of  a  banking  or 
money  lending  service. 

Before  bringing  this  statement  on  agency  history,  operations  and 
compensation  to  a  close,  the  subject  of  cash  discounts  should  be 
explained.   It  is  customary  for  publishers  of  newspapers  and 
magazines,  (and  for  the  owners  of  some  other  mediums),  to  allow 
a  cash  discount,  usually  of  2  per  cent  for  pa3nnent  of  the  pub- 
lisher's acco\int  within  the  discount  period  agreed  upon.  This 
discount  is  always  based  upon  the  publication's  net  rate. 

(D)  Dissatisfaction  with  the  Discount  System  of  Agency  Remuneration 

(1)   Statements  of  Advertisers,  Agents  and  Medi\ims: 


There  are  many  persons  owning  advertising  medlviras,  as  well  as  agents  and  ad- 
vertisers who  are  dissatisfied  with  the  so-called  commission  system  of  agency 
remuneration. 

As  advertising  has  become  more  and  more  a  part  of  the  selling  machinery  of  the 
advertiser,  dissatisfaction  has  seemed  to  increase. 

The  A.N. A.  for  many  years  has  expressed  its  dissatisfaction  with  the  agency 
compensation  system  by  resolutions.   Individual  advertisers,  members  and  non-members, 
have  also  expressed  their  dissatisfaction  in  print,  and  by  action. 

Many  statements  from  individual  advertisers  could  be  presented  to  support  the 
foregoing  declarations  regarding  dissatisfaction  on  the  part  of  advertisers.   We 
shall,  however,  confine  ourselves  here  to  one  fairly  recent  declaration  on  this 
subject,  namely,  that  made  by  Alfred  P.  Sloan,  Jr.,  President  of  General  Motors 
Corporation,  as  given  in  "Printers'  Ink"  of  July  28,  1932: 

"l  am  not  against  advertising  agencies  per  se,"  wrote  Mr.  Sloan, 
"l  think,"  he  continued,  "they  perform  a  necessary  and  valuable 
service  to  merchandisers.   My  quarrel  with  the  set-up  lies  in 
the  fact  that  fifteen  per  cent  applied  to  large  accounts  is  un- 
fair to  the  large  advertiser;  it  promotes  inefficiency  through 
the  establishment  of  services  already  performed  by  the  adver- 
tiser personally. 

"In  the  case  of  advertisers  having  smaller  appropriations,  fif- 
teen per  cent  is  not  sufficient  to  return  the  cost  plus  a  profit 
to  which  the  agency  is  entitled. 

"l  feel  very  strongly,  and  have  felt  for  many  years  past,  that 
the  size  of  the  advertising  account,  the  service  necessary  and 
other  conditions,  are  a  necessary  consideration  in  determining 
the  compensation  to  which  the  agency  is  entitled." 

In  a  letter  which  appeared  in  "Printers'  Ink"  in  the  issue  of  June  30,  1932, 
Mr.  Sloan  also  made  this  statement: 

•"l  feel... and  have  felt  ever  since  I  have  been  connected  with 
advertising  problems,  that  the  relationship  established  by  the 
publishers  with  respect  to  the  advertising  agency,  is  unsound, 
uneconomic  and  unfair." 
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Attention  is  specifically  directed  to  the  fact  that  objections  to  the  agenc^. 
compensation  system  exist  among  heads  of  corporations,  as  evidenced  by  the  forego- 
ing statement  by  the  President  of  General  Motors  Corporation  because  there  is  in 
existence  aji  unsigned  memorandum  circulated  by  the  American  Association  of  Adver- 
tising Agencies  on  Dec.  16,  1921,  which  charges  that  efforts  to  change  the  theory 
of  remuneration  represent  only  the  desire  of  a  small  group  of  "advertising  manag- 
ers" who  feel  that  their  positions  would  be  more  important  if  the  advertising 
agencies  were  eliminated* 

Whether  or  not  such  an  argument  is  again  revived,  anonymously 
or  openly,  it  is  here  and  now  the  desire  of  the  A.N. A,  to  state 
on  behalf  of  its  membership  that  there  exists  no  desire  to 
.  eliminate  advertising  agencies. 

The  advertising  agency  -  a  cooperative  personal  service  -  is  in 
the  opinion  of  the  A.N, A,  a  sound  and  valid  idea  that  should  be 
encouraged  and  supported  in  such  a  way  as  to  give  the  agent  the 
greatest  opportunity  for  his  talents  and  ability  -  a  greater  op- 
portianity  tlian  he  now  enjoys. 


Further  evidence  of  dis 
be  found  in  a  study  called  " 
tal  Cost  of  Advertising"  by 
executive,  former  president 
the  University  of  Chicago. 
into  existence  as  the  result 
tlsers,  magazine  publishers 
system. 


satisfaction  with  the  agency  compensation  system  is  to 
Advertising  Agency  Compensation  in  Relation  to  the  To- 
James  W,  Young,  for  many  years  an  advertising  agency 
of  the  Four  A's,  and  now  a  member  of  the  facility  of 
The  Young  study,  according  to  current  reports,  came 

of  endeavors  on  the  part  of  a  small  group  of  adver- 
and  agents  to  know  more  about  the  agency  remuneration 


As  still  further  proof  of  advertisers'  dissatisfaction,  the  following  fact 
should  be  cited.  The  A,N,A, ,  after  an  analysis  of  the  Young  Study  had  been  made, 
rejected  it  and  authorized  a  new  study  of  the  subject  of  agency  compensation. 
This  study  has  been  under  way  for  some  months.   It  seeks  to  present  the  story  of 
this  compensation  system  in  theory,  law  and  actual  practice. 

It  has  been  indicated  that  dissatisfaction  with  the  agency  system  of  remunera- 
tion has  not  been  confined  to  advertisers.   In  support  of  this  statement  attention 
is  called  to  the  following  facts.  First,  consider  the  agents: 

The  letter  in  "Editor  &  Publisher"  of  March  26,  1921,  from  the  late  F.  V/ayland 
A.yer,  long  the  active  head  of  N,  W,  Ayer  &  Son,  previously  quoted  in  this  state- 
ment, shows  in  unmistakable  language  that  at  least  one  agency  long  ago  publicly 
refused  to  allow  any  medium  to  determine  the  compensation  it  should  receive  from 
its  clients, 

Ernest  Elmo  Csilklns,  long  honored  by.  other  advertising  agents  for  his  contri- 
butions to  advertising,  writing  in  "Nation's  Business"  of  September  19,  1932, 
plainly  advocated  the  need  for  a  better  plan  of  agency  remuneration  if  the  agency's 
scope  of  usefulness  was  to  be  broadened. 

In  1931,  Dr.  William  J,  Rellly,  who  had  been  director  of  research  for  the 
Erlckson  Company,  an  advertising  agency  now  part  of  the  McCann-Erickson  Company  of 
New  York,  Issued  a  book  called  Effects  of  the  Advertising  Agency  Commission  Sys- 
tem" \irging  a  change  in  methods  of  agency  compensation.   In  urging  the  need  for 
such  change.  Dr.  Rellly  asserted  the  present  commission  system  of  compensation  was 
responsible  for: 

"l.  Undue  emphasis  upon  space  advertising  in  the  advertising  pro- 
gram, 

2,  Undue  emphasis  upon  advertising  in  the  miarketing  program." 

With  respect  to  the  fact  that  advertising  mediums  have  not  been  completely 
happy  with  a  discount  system  of  agency  remuneration,  attention  is  directed  to  the 
following  passages  from  the  so-called  "Young  Report  on  Agency  Compensation," 

"In  May,  1921,  "Editor  &  Publisher,"  leading  newspaper  and 
Trade  Joiornal,  published  an  editorial  advocating  payment  of 
the  agent  by  the  advertiser,"   (Page  40  of  Yoxing  Study,) 

"In  1922,  a  movement  started  among  Southern  newspaper  pub- 
lishers to  cut  the  agency  coramisslon  in  half,  but  failed  of 
adoption  in  their  association,"   (Page  41  of  Young  Study,) 
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The  foregoing  citations  represent  but  a  part  of  the  evidence 
on  dissatisfaction  with  the  discount  system  that  exists  among 
advertisers,  medituns  and  agents. 

Much  more  could  be  adduced,   Stifflcient  evidence  has  been  giv- 
en in  these  citations  and  exhibits  however  to  show  that  the 
system  of  agency  remuneration  is  a  highly  controversial  subject 
and  that  in  that  controversy,  the  buyer  is  not  alone  on  the  ob- 
jecting side  and  not  alone  in  being  dissatisfied. 

From  the  foregoing  statements  on  dissatisfaction  it  might  be  assumed  that 
there  has  been  no  constructive  action  on  the  subject.   Such  an  asstimption  is  not 
warranted. 

This  particular  system  of  compensation  has  been  changing  and  has  been  highly 
modified  in  actual  practice.   One  of  the  major  purposes  of  the  study  on  agency  com- 
pensation now  under  way  by  the  A.N, A.  is  to  discover  the  extent  and  variety  of 
modifications  dictated  by  practical  experience  and  initiated  by  either  advertiser 
or  agent.   In  the  absence  of  the  information  which  that  study  seeks  to  bring  forth 
no  statements  can  be  made  concerning  the  extent  of  the  modifications.   We  can,  how- 
ever, at  this  time  offer  the  following  statements  on  some  of  the  various  ways  in 
which  the  agency  system  of  compensation  has  been  changed  in  actual  application. 

To  do  this  we  must  first  examine  the  co\irse  that  has  been  followed  by  adver- 
tising agents  and  advertising  mediums  with  respect  to  the  agency  remuneration  sys- 
tem.  It  has  previously  been  emphasized  that  the  basis  theory  behind  agency  remun- 
eration is  this:  -*©   J    "^ 

An  agency's  gross  income  for  serving  an  advertiser  represents 
the  sales  cost  of  the  advertising  medium  or  medituns  in  which 
that  advertiser's  copy  appears  and  it  is  a  function  of  the 
medium  to  determine  whether  a  particular  agent  becomes  part 
of  the  system  and  receives  the  privilege  of  buying  at  net  rates. 

-.,  ^  """^  order  to  make  this  theory  seem  real,  certain  associations,  created  by  pub- 
lishers, have  taken  on  a  function  labeled  "recognition,"   It  is  generally  assumed 
that  recognition  from  such  bodies  determines  whether  or  not  an  agent  is  qualified 
to  receive  compensation  as  the  sales  agent  of  advertising  mediums. 

«^  ^'^^f.^f^^P*^?'^  is  Incorrect  and  has  made  "recognition"  one  of  the  mysteries 
of  advertising.   There  is,  in  actuality,  no  machinery  in  existence  in  the  advertis- 
ing field  which  is  qualified  or  authorized  to  act  as  a  "recognition"  body  of  agen- 
cies for  any  and  all  advertising  mediums.  ^ 

^,   ^J^^^^^^^ll   for  example,  the  matter  of  recognition  in  the  magazine  publishing 
field.   In  that  field  there  is  only  one  body  which  deals  with  that  particular  sub- 
ject, namely,  the  "Periodical  Publishers  Association."  So  far  as  we  know  that  associ- 
ation has  only  three  members  -  that  is  to  say,  three  publishing  houses.   It  has.  so 
far  as  we  are  able  to  determine,  no  authority,  nor  does  it  assuane  such  authority. 
i-l  Tl   ^"^  ^l   "^^Sfzlnes  published  by  companies  which  are  not  members,  nor  does  it. 
to  our  knowledge,  know  the  selling  costs  of  all  magazines.  ' 

There  are  in  this  country,  according  to  Ayer's  Directory  3,039  magazines.   No 
agreement  any  advertising  agent  might  sign  with  the  Periodical  Publishers  Associa- 
tion could  make  that  agent's  actions  binding  with  respect  to  magazines  not  members 
of  that  association.   The  membership  of  the  Periodical  Publishers  Association  is 
xnfinitesimal  in  comparison  with  the  whole  field  of  magazine  publishing. 

These  same  remarks  apply,  in  varying  degrees,  with  respect  to  the  other  dis- 
count mediums. 

Much  more  can  be  said  on  the  subject  of  recognition  but  we  believe  that  suf- 
ficient information  has  already  been  given  to  indicate  that  advertisinc;  mediums 
have  not  created  machinery,  which  would  enable  them  to  know  the  selling  costs  of 
advertising  mediums,  nor  have  they  created  or  maintained  organizations  which  are 
"R^on^i???.S''3  f^Po^ered  to  act  for  all  of  any  given  type  of  advertising  mediiun. 

Recognition,"  in  reality  it  can  be  safely  said,  simmers  down  to  whether  or  not  an 
advertising  agent  has  any  business  in  hand.  i««'ner  or  not  an 

Any  assertion  that  groups  of  mediums  had  come  together  to  de- 
termine their  selling  expense  is  open  to  serious  legal  impli- 
cations for  the  Federal  Government  has  in  the  past  forbidden 


any  such  combined  action  in  many  fields  of  endeavor.  It  has, 
in  fact,  expressly  forbidden  it  in  one  field  of  advertising  - 
namely  -  outdoor  advertising. 

The  facts  in  this  matter,  then,  we  believe  are  these:  Advertising  mediiuns, 
to  our  knowledge,  have  never  pooled  sales  costs  and  have  never  throiigh  concerted 
effort  determined  that  their  sales  cost  shoxold  represent  a  given  discount. 

Their  practices  with  respect  to  payments  made  to  special  agents 
or  special  representatives  for  securing  business  show  that 
their  sales  costs  are  highly  varied.   (It  will  be  recalled,  as 
pointed  out  before  in  this  statement,  that  some  mediums  pay 
salaries  and  some  commissions,  which  commissions,  generally 
speaking,  vary  from  3  to  15  per  cent  of  volume  sectired.  ) 

Consider  now  the  cottrse  which  agencies  have  followed  with  respect  to  the  dis- 
count system.   There  exists  a  printed  form  called  "Standard  Contract,"  endorsed  by 
the  Four  A's  which  that  association  urges  members  and  non-members  to  use  in  deal- 
ings with  newspapers,  magazines,  farm  Journals  and  business  papers. 

Sub-division  A  of  Section  7  of  that  form  reads  as  follows: 

"The  agency  agrees  that  it  will  not  rebate  to  its  client  any 
part  of  the  commission  allowed  by  the  publisher."  . 

This  sub-division  is  significant,  in  our  opinion,  in  this  so-called  standard 
contract,  which  contract,  by  the  way,  does  not  explain  the  discount  system  of 
rei.iianeratlon.   Its  significance  lies  in  the  fact  that  the  agent,  on  his  own  ini- 
tiative, is  endeavoring  to  regulate  the  relations  between  two  principals. 

That  advertising  agents  have,  either  willingly  or  unknowingly,  by  official, 
action  shattered  the  theory  that  the  selling  costs  of  an  advertising  medium  should 
be  the  determinant  of  what  advertisers  should  pay  for  agency  service,  is  to  be 
foimd  in  a  statement  made  on  pages  37  smd  38  of  the  Young  Study,  previously  re- 
ferred to.   That  partic\ilar  statement  reads: 

"Meantime,  as  agency  service  continued  to  expand,  and  special- 
ized techniques  and  talent  for  it  developed,  agencies  again 
foxind  their  costs  rising  and  their  profits  shrinking.   In  1918, 
a  committee  of  the  American  Association  of  Advertising  Agencies 
began  making  representations  to  magazine  publishers  for  an  in- 
crease In  the  commission  from  13  to  15  per  cent,  and  this  was 
eventually  adopted  by  all  the  principal  magazines.   Another  com- 
mittee of  the  same  Association  then  sought  to  bring  about  a 
standardization  of  the  15  per  cent  commission,  with  a  2  per  cent 
cash  discount,  among  publishers  of  all  kinds,  advocating  a  reduc- 
tion of  higher  commissions  where  these  existed,  and  an  increase 
to  this  rate  where,  as  with  some  metropolitsoi  newspapers,  a  lower 
one  was  paid. " 

In  the  same  study,  on  page  36,  Mr.  Yotmg  makes  the  following  statement:      * 

"By  1912  the  competition  and  expansion  in  agency  service  had  so 
Increased  that  a  10  per  cent  commission  no  longer  gave  adequate 
compensation  to  the  agent  who  met  all  the  new  service  standards. 
Some  of  the  leading  agencies  were  charging  fifteen  per  cent  on 
the  net,  which  made  their  charges  above  the  publisher's  card 
rate  where  the  commission  was  ten  per  cent,  but  below  the  card 
rate  where  the  commission  was  fifteen  per  cent,  as  it  was  with 
most  newspapers.  Becoming  convinced  that  agency  service,  as  it 
has  been  developed,  required  a  higher  commission,  magazine  pub- 
lishers began  to  change  from  a  coimnission  of  10  per  cent  with  5 
per  cent  cash  discounts;  and  these  latter  figures  soon  became 
standard  tliroughout  the  magazine  field.   As  a  commission  of  13 
per  cent  on  the  publisher's  card  rate  yields  the  agent  the  same 
revenue  as  15  per  cent  on  the  net  rate,  all  agency  service  was 
again  put  on  the  same  price  basis,  ao  far  as  the  publisher  could 
Influence  it." 

We  call  attention  to  the  fact  that  in  the  last  quoted  statement,  concerning 
the  year  1912,  it  is  set  forth  that  the  differential  was  influenced  by  the  publish- 
er. We  call  attention  to  the  fact  that  as  a  result  of  the  action  of  a  Committee 
of  the  American  Association  of  Advertising  Agents,  as  set  forth  in  the  first  quoted 
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(2) 


How  Dlacount  System  Has  Been  Modified  in  Practl 


ce: 


Over  a  long  period  of  years,  some  advertisers  have  modified  the  arlvAT^f lair,^ 
agency  compensation  system  by  creating  advertlslnp:  agencies  which  tL^o^^i^ 

An  advertising  agency  that  is  owned  by  an  advertiser  is  fre- 
2r«<SiL5?i4^  ^  ^^""^^  agency"  by  some  agents.   Ownership  of 

^   ^f^f  i^^"^  v?®''^^  ^y  ^  advertiser  Is  held,  by  some  agents, 
to  be  dishonorable  and  unethical.  «6«"i'a, 

o^r,  ?Jv®^  changes  in  the  system  have  been  brought  about  by  advertisers  ID    in  i,r,i 
Upward  Adjustments; 

In   JhL  S^  S  ^J^^Jional  payment  for  service  -  when  representations  have  been  made 

Extra  Services; 

«m«,,r,II^S?.'^i^^°2'^J^  received  by  an  agent  on  a  particular  account  represent  an 
amount  which,  to  the  minds  of  the  individual  agent  and  the  part Icul^  advert!  .^pt. 
lnl?elf  Af^?r'°?  ^^''^^  ^e^  advertising  servici,  alone,  then  ?he  ad?^r??si^  Igent 
i^^^^  1    offering  a  cash  adjustment,  or  after  refusing  to  make  such  an  adiustment 
o?f?S  ?i  grounds  by  declaring  that  such  an  adjustment  constitutes  "reb^i^«^v 

?ce   In  llll^'l   Situation  "JS^"  °'   Tr'""'  °^  *^^  advertiser  may  den^d^ch"tLv- 
ice.   in  such  a  situation,  the  agent  becomes  more  than  an  advertising  aeent  in  nr. 

o?™*^^f 'V^'^  -^t"^  represents  an  arrangement,  between  parties  of 
n^r^f  ^J®"*^!*-  .?°'''**  records  show  the  modern  agent  to  be  the 
agent  of  the  advertiser.   This  being  true  they  are  not  parties 
of  adverse  interests.   The  word  "rebate"  is  therefore  a  wholly 
misleading  word  in  this  situation.  wnoxxy 

Moral  grounds  so  often  adduced  as  a  reason  for  refusal  to  nake 
adjustments  have  no  foundation  due  to  the  fact  that  agents  them- 
selves, and  not  publishers,  according  to  Mr.  Young,  a  former 
president  of  the  Four  A»s,  have  set  the  present  rite  of  dis- 
count.  If  agents  can  set  the  rate  at  one  time  without  beinr  im- 
moral surely  they  can  change  at  another  without  being  charged 
with  an  immoral  act.  *  v,xi*ti^ou 

Downward  Adjustments; 

Cash  adiustments  downward  of  the  agency  discount  have  taken  place  bv  two  mflln 
processes;  Jl)  by  agreement  between  the  advertiser  and  agent  to  alter  the  percen? 
age  which  the  agent  is  to  receive  on  the  Billing  involved  and  (2)  by  the  subltltu 
tlon  of  a  fee  for  the  percentage  on  the  Billing  arrangement?       '^  substitu- 

advertlser'^aX?n'^n?h^^^^'"®''*  ^^  discounts  which,  in  some  cases  is  initiated  by  the 
advertiser  and  in  other  cases  by  the  agent  and  in  still  other  cases  by  both  aeent 
and  advertiser  is  described  by  some  agents  as  unethical  and  dishonorable?  lg^?s«. 
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previously  indicated  unqualifiedly  labeled  "rebating."  It  is  so  labeled  even 
though  those  who  give  it  that  term  of  opprobrium  are  willing  to  admit  an  agent *s 
service  is  highly  variable  and  the  needs  of  individual  advertisers  are  highly 
variable.   It  is  so  labeled  even  though  those  agents  who  give  It  that  name  may 
themselves  Indulge  in  the  practice  of  rendering  service  outside  of  the  scope  and 
province  of  advertising  to  large  advertisers  -  services  for  which  they  -  the 
agents  -  must  expend  cash.   (The  offense  against  ethics,  it  seems,  lies  in  the 
passing  of  cash  from  agent  to  advertiser  but  not  in  the  passing  from  agent  to  ad- 
vertiser of  the  materials  or  the  services  that  cash  buys. ) 

When  agents  are  dependent  solely  for  their  income  on  discounts  allowed  by 
publishers,  they  run  the  risk  of  losing  heavily  on  some  accounts  and  of  gaining 
large  profits  on  others.   Figures  that  support  this  assertion  are  to  be  foiond  to 
a  limited  extent  on  pages  140,  141  and  142  of  the  study  made  by  James  Y/,  Young, 
previously  mentioned.   In  brief,  then,  the  discount  system  with  its  present  per- 
centage rate,  actual  experience  shows,  results  in  doing  business  at  a  loss^ In 
some  Instances  and  in  doing  business  at  a  large  profit  In  other  instances, 

->  *  *  *  * 

The  foregoing  statements  concernir^  dissatisfaction  with  the  discount  system 
of  agency  compensation  are  very  properly  confined  to  the  agency  business  in  the 
United  States.   However,  we  believe  it  is  in  order  to  point  out  here  that  practi- 
cally the  same  troubles  and  difficulties  have  been  faced  in  England  with  respect 
to  the  advertising  agent,  and  that  changes  are  taking  place  there  in  methods  of 
the  agent's  compensation.  For  this  reason  we  quote  the  following  from  a  recently 
issued  book  called  "Advertising  Agency  Organization  and  Accoiints"  by  A.  Essex- 
Crosby,  certified  accountant,  published  by  Gee  &  Company,  Limited,  of  London, 
England; 

"For  the  most  part  the  arrangements  made  between  an  advertis- 
ing agency  and  its  clients  turn  upon  the  orders  ultimately 
placed  with  publishers  and  others  for  advertisement  space  in 
periodical  publications,  a  long-standing  practice  being  for 
the  agency  to  retain  the  trade  discounts  allowed  by  publish- 
ers on  such  orders  as  remuneration  for  their  services.   In 
some  cases  the  agency  undertakes  to  provide  all  the  necessary 
illustrative  matter  and  copy  and  to  meet  the  costs  of  repro- 
duction material  out  of  the  proceeds  of  the  trade  discounts 
on  the  space  bought,  thoxigh  these  costs  would  generally  be 
the  subject  of  separate  charge.   In  recent  years,  however,  a 
number  of  agencies  have  adopted  another  basis  for  their  terms 
of  business  with  clients,  imder  which  the  latter  are  charged 
only  with  the  net  cost  of  space  bought  on  their  behalf,  the 
agency  remuneration  taking  the  form  of  a  fixed  percentage 
commission  added  to  the  space  cost,  and  preparation  charges 
being  dealt  with  in  a  similar  way.  This  arrangement  places 
the  agency  in  a  more  satisfactory  position  vis-a-vis  the 
client  as  a  distributor  of  amounts  placed  at  its  disposal 
for  specific  purposes,  and  removes  the  agency  from  the  sit- 
uation of  a  broker  acting  on  behalf  of  the  publishers. " 

We  draw  particular  attention  to  the  following  sentence  in  the  above  quoted 
statement; 

"In  recent  years,  however,  a  number  of  agencies  have  adopted 
another  basis  for  their  teniis  of  business  with  clients,  vmder 
which  the  latter  are  charged  only  with  the  net  cost  of  space 
bought  on  their  behalf,  the  agency  remuneration  taking  the 
form  of  a  fixed  percentage  commission  added  to  the  space  cost. 
and  preparation  charges  being  dealt  with  in  a  similar  way. 

(3) 
Why  Agency  Service  Is  Not  Properly  The  Subject  Of  Standardization 

The  advertising  agent  renders  a  personal  service,  as  has  been  disclosed  by 
adjudicated  cases  before  the  Board  of  Tax  Appeals  of  the  Treasury  Department  at 
V/ashington,  and  by  at  least  one  Federal  District  Court  case.   In  asking  that  the 
National  Recovery  Administration  grant  to  him  a  fixed  percentage  computed  upon  the 
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dollar  volime  expended  for  his  clients  In  discount  mediums  of  advertising,  the 
agent  Is  asking  that  a  price  be  fixed  for  this  service. 

In  any  consideration  of  this  endeavor  to  fix  prices  for  personal  services,  the 
following  remarks  of  an  Iowa  Coiirt  In  the  case  of  Carnego  vs.  Crescent  Coal  Compa- 
ny (163  Iowa  194;  143  N.  W.  550)  are  pertinent:  ~ 

"Services,"  said  the  Court,  "personal  or  otherwise,  are  so  varied  and  differ 
so  much  In  their  nature  and  value,  that  general  application  of  the  principle  per- 
taining to  the  proof  of  value  of  property  ought  not  to  obtain.  It  is  a  matter  of 
dally  observations  that  prices  paid  different  persons  for  like  services  differ 
radically.  There  is  no  general  criterion,  such  as  the  open  market,  by  which  to 
ascertain  what  the  rendition  of  a  specified  service  is  worth.  This  often  depends 
on  experience,  or  environment,  and  frequently  on  opportunity."   (Underscoring  ours.) 

Elsewhere  in  this  statement,  it  has  been  pointed  out  that,  according  to  the 
Young  Report  agents  have,  in  times  past,  endeavored  to  place  all  agency  service  on 
the  same  ^price  level  -  a  level  determined  by  1918  costs  of  doing  business  -  as 
shown  in  an  article  entitled  "Many  Publications  Have  Increased  Commissions  to 
Agents,"  which  appeared  in  "Printers'  Ink"  of  September  19,  1918  on  page  77. 

In  other  words,  price-fixing  has  taken  place  with  respect  to  a  personal  serv- 
ice and  government  sanction  is  now  sought  to  perpetuate  it, 

Price- fixing,  for  a  personal  service,  should  not  be  sanctioned 
by  the  Federal  Government,  Advertising  ingenuity  Is  as  valu^ 
able  as  the  strategy  of  the  advertising  campaign.  Because  of 
lEEe  very  nature  of  the  services  rendered  by  the  advertising 
agent,  it  is  not  a  field  into  which  standardization  of  values 
can,  or  shotild,  enter,  ~  ~ 

The  advertising  agent,  or  other  service  expert,  who  produces  valuable  sales 
concepts,  should  be,  and  is,  properly  compensated.   His  less  worthy  brother  should 
be  paid  what  he  is  worth.  All  agents  are  not  equally  equipped  in  ability.  Not 
only  do  the  mental  ability  and  physical  equipment  of  agents  differ,  but  their  sev- 
eral accounts  require  a  varying  degree  of  service.   In  the  face  of  these  variables, 
which  can  offset  one  another  only  by  the  merest  coincidence,  it  would  appear  thor- 
ouglily  \inrea3onable  to  set  a  uniform  rate  of  compensation.   Further ^  bv  attempting 
to  enforce  an  arbitrary  charge,  regardless  of  the  amount  or  quality  of  service 
rendered,  and  without  consideration  for  the  needs  or  requirements  of  a  given  adver- 
tiser, the  proposed  code  would  place  a  premium  upon  inefficiency.   No  maximum  dis- 
count  is  suggested  in  the  proposed  code,  ' — 

Although  quantity  discounts  are  the  common  rule  in  American  business,  no  such 
discounts  would  be  allowed  the  advertiser  by  the  agent.   The  failxire  of  the  agent 
to  propose  such  dlscoiints  in  his  code  is  worthy  of  examination.   Those  agents  who 
have  been  special  pleaders  for  advertising  as  the  cure  for  most  of  the  distribu- 
tion problems  of  the  manufacturer  argue  that:   (1)  advertising  Increases  sales; 
(2)  when  sales  increase,  the  advertiser  can  purchase  his  raw  materials  in  greater 
volume;  (3)  by  purchasing  in  greater  volume  the  advertiser  is  able  to  obtain  quan- 
tity discounts;  (4)  by  obtaining  quantity  discounts  the  advertiser  is  enabled  to 
lower  his  price  to  the  public  and  beyond  the  reach  of  inefficient  competition. 

If  this  argument  correctly  states  the  case  for  advertising, 
it  shotad  suggest  to  the  mind  of  the  advertising  agent  the 
Inequitableness  of  a  situation  which  gives  the  advertiser  a 
quantity  discount  on  his  raw  materials,  but  does  not  permit 
him  to  obtain  a  quantity  discount  upon  advertising  agency 
service. 

Many  advertising  agents  have  stated  time  and  again  that  theirs  is  a  business 
in  which  it  is  impossible  to  maintain  cost  records.  Nevertheless  some  agents  have 
succeeded  in  keeping  such  records,  in  order  to  determine  the  productive  capacity 
of  their  employees,  or  to  apprise  themselves  of  the  profit  accruing  to  them  upon 
different  types  of  advertising. 

The  fixation  of  a  standard  of  agency  compensation  would  per- 
petuate the  mystery  about  agency  costs,  when  the  knowledge 
of  such  costs  is  now  urgently  needed  to  promote  efficiency 
in  the  advertising  process. 

In  weighing  the  question  of  whether  the  advertising  agent  shoiild  be  permitted 
to  fix  a  standard  of  compensation  with  government  sanction,  the  N,R,A.  should 
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examine  into  his  method  of  computing  profits.   In  a  book  entitled,  "Papers  of  the 
American  Association  of  Advertising  Agencies,"  published  by  the  Ronald  Press  in 
1927,  the  following  statement  is  attributed  to  John  Benson,  present  President  of 
the  Fotir  A's: 

"Fifty-nine  of  our  members  have  furnished  profit  and  loss  state- 
ments for  1925,  showing  volume  of  business,  gross  profit  earned, 
net  profit  earned,  and  credit  losses.   Twenty-eight  of  them  re- 
port classification  of  expense.   These  flg^lres  come  from  agents 
of  all  sizes  and  are  very  representative.  They  show: 

"An  aggregate  billing  of  $104,831,931.59;  gross  profit  of 
$15,414,255.27  or  14.29^;  net  profit  of  $2,542,422.20,  or 
2,63?S.  " 

* 

The  "aggregate  billing"  referred  to  is  the  "aggregate  cost"  to  advertisers 
in  whose  name  the  space  is  ptirchased.   What  Is  referred  to  as  "gross  profit"  by  Mr. 
Benson  is  in  fact  "gross  income,"  Otherwise  stated,  the  sura  of  $13,414,255,27  in- 
stead of  being  defined  as  "gross  profit"  would  be  correctly  defined  as  "gross  in- 
come .  " 

That  being  so,  the  "net  profit"  of  $2,542,422,20  is  18.9  per  cent  of  the 
agent's  "gross  income," 

It  should  be  likewise  noted  that  the  so-called  "net  profit"  is  based  upon 
"gross  Income,"  and  not  upon  capital  investment,  as  is  usual  in  business.   If  in- 
vestment were  used  as  a  criterion,  it  might  well  turn  out  that  "net  profit"  in 
many  agencies  would  run  to  several  hundred  per  cent  of  the  Investment, 

(4) 

Summary  of  Statement 

In  the  foregoing  pages,  we  have  attempted  to  outline  the  scope  and  purpose  of 
national  advertising;  to  define  in  a  general  way  the  functions  of  the  various  fac- 
tors which  enter  into  the  national  advertising  campaign;  to  analyze  the  business  of 
the  advertising  agent,  and  to  demonstrate  the  long-standing  dissatisfaction  with 
the  method  by  which  the  agent  is  compensated  for  his  services. 

It  has  been  shown  that  agency  services  differ  in  respect  to  different  types 
of  businesses,  and  that  such  services  are  as  variable  as  the  professional  ability 
of  the  agents  themselves,  Like?rise,  it  has  been  pointed  out  that  the  amoiint  of 
service  required  by  advertiser  A  differs  substantially  from  the  amount  of  service 
required  by  advertiser  B, 

We  have  defined  the  so-called  "rebate"  in  the  advertising  business,  pointing 
out  that  the  practice  adverted  to  is  fair  and  honorable,  and  this  word  of  opprobri- 
um is  incorrectly  used.   It  does  not  fit  the  situation. 

We  have  shown  that  the  agent  by  his  course  of  conduct  has  shattered  the  theory 
that  the  publisher  fixes  his  compensation  by  demonstrating: 

(1)  That  agents  have  directly  Influenced  publishers  in  fixing 
the  amount  of  their  discount. 

(2)  That  many  collateral  charges  are  made  upon  a  theory  of  com- 
pensation which  differs  from  the  discount  system, 

(3)  That  one  of  the  oldest  and  largest  agencies  in  the  United 
States  has  for  many  years  billed  its  clients  upon  the  the- 
ory that  the  publisher's  net  rate  is  his  only  effective 
rate  and  that  other  agents  have,  either  by  cash  adjustments 
or  by  undertaking  work  outside  of  the  province  of  the 
agency  business  without  requiring  Increased  compensation, 
made  the  publisher's  net  rate  his  only  effective  rate. 


We  have  shown  that  agents  have  made  it  the  usual  and  widespread  practice  to 

';s  upon  the  publisher 
3   only  effective  rate. 


compute  cash  discoxmts  upon  the  publisher's  net  rate,  thereby  again  making  the  net 

rate  the  publisher'"  r^r»T-o-  o-ffan^.^tra     -na^a 


We  have  shown  that  the  discotint  system,  is  in  force,  generally  speaking  in 
mediums  which  receive  only  22,58  per  cent  the  total  estimated  national  advertising 
expenditvire. 
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In  perspective,  and  in  the  light  of  the  Federal  Government's  policies,  the 
view  of  the  agents,  as  expressed  in  their  proposed  code,  appear  arbitrary  and  in- 
flexible, and  not  susceptible  to  adaptation  to  the  principles  of  the  New  Deal, 

Sanction  of  provisions  with  respect  to  charges  agencies  make  to  advertisers 
would: 

(1)  Prevent  em  advertiser  from  making  equitable  arid  fair  ar- 
rangements with  his  agent. 

(2)  Give  igovemment  sanction  to  a  movement  started  in  1918 
whereby  the  agent  of  one  principal  (the  advertiser)  dic- 
tates prices  to  the  other  principal  involved  in  the  ad- 
vertising process,  namely  the  advertising  medium, 

(3)  Sanction  and  make  static  a  price  set  for  1918  costs  of 
doing  business  at  a  time  when  such  costs  have  changed 
considerably, 

(4)  Discoxirage  cost-accounting  in  the  agency  business, 

(5)  Permit  agencies  to  do  business  at  a  loss  on  some  accounts 
and  to  make  excessive  profits  on  others, 

(6)  Create  unfair  competition  between  discount  and  non-dis- 
count medlTxms,   This  because  certain  medltxms,  due  to  their 
inherent  nature  cannot  work  under  a  two-rate  plan. 

(7)  Prevent  a  decrease  in  the  cost  of  getting  products  and/or 
services  to  the  ultimate  consumer, 

(5) 
Recommendation 

Vie   earnestly  recommend  that  the  N.R.A,  eliminate  from  this  proposed  code  all 
and  every  provision  which  seeks  to  regulate  the  manner  in  Trtiich  an  advertiser  shall 
pay  his  agent  or  the  amount  of  payment  or  rate  of  payment  to  be  made  to  his  agent. 

Agency  compensation  with  respect  to  both  manner  of  payment  and  amount  of  pay- 
ment is  rightfully  the  primary  concern  of  agent  and  advertiser.   In  any  given  case 
they  -  the  agent  and  the  advertiser  -  are  the  only  ones  who  know  the  facts  as  to 
ability,  hours  of  work  involved,  and  results.   Development  of  methods  is  in  that 
direction,  despite  much  effort  to  make  the  discoiont  system  with  Its  rate,  said  to 
represent  1918  costs  of  doing  business,  the  one  and  only  system  of  agency  compensa- 
tion.  Such  evolution  of  methods  of  agency  compensation  as  is  now  in  evidence, 
which  permits  agents  and  advertisers  to  arrange  compensation  to  fit  a  given  situa- 
tion, should  be  allowed  to  continue.   The  Federal  Government  should  not  be  asked 
to  put  a  stop  to  that  evolutionary  process. 

It  is  our  opinion  that  the  position  of  the  A.N, A,,  as  herein 
expressed,  conforms  fully  to  the  position  of  the  N.R.A,,  and 
that  the  position  of  those  agents  who  sponsored  the  present 
proposed  code  does  not  conform  with  the  position  of  the  N.H.A, 

In  closing  we  desire  to  say  that  care  has  been  exer.cised  to  confine  all  of 
the  foregoing  observations  to  those  considerations  irtilch  relate  directly  or  indi- 
rectly to  the  business  of  the  national  advertiser.   If  we  have  erred  by  crossing 
the  line  into  the  domain  of  practices  which  are  solely  and  rightfully  the  concern 
of  the  advertising  agent,  it  has  been  because  an  explanation  seemed  necessary  in 
order  to  give  an  adequate  description  of  the  business  of  national  advertising  in 
its  various  aspects,  or  because  the  complications  of  the  subject-matter  covered 
caused  us  to  say  more  than  was  necessary  in  order  to  avoid  saying  less  than  was 
necessary. 


Part  II 

The  Legal  Status  of  the  Advertising  Agent 

(A  statement  made  to  the  Legal  Division  of  the  National  Re- 
covery Administration  on  belialf  of  the  Association  of  Na- 
tional Advertisers  by  Phillip  L,  Rivlin  of  the  New  York 
Bar.) 

Introduction 

The  Association  of  National  Advertisers,  Inc, ,  a  New  York  membership  corpora- 
tion, consisting  of  266  member  companies  engaged  in  Interstate  com:nerce  (which 
companies  utilize  advertising),  has  been  requested  by  the  N.R.A.  to  file  a  brief  in 
support  of  the  proposition  that  the  advertising  agency  is  the  agent  of  the 
advertiser. 

This  memorandum  is  filed  in  support  of  that  proposition, 

(1) 
The  Advertising  Agent  Renders  a  Personal  sind  Professional  Service 

The  advertising  agent  (collectively),  who  has  submitted  a  proposed  code  to 
the  National  Recovery  Administration,  is  a  professional  man,  offering  to  the  adver- 
tiser an  advertising  and  marketing  service  of  a  personal  nature. 

As  indicative  of  the  type  of  service  he  renders,  the  larxguage  of  the  Court  of 
Appeals  In  MlssoTorl,  in  the  case  of  Kastor  vs.  Elders,  156  S.  ;/.  737,  Is  cited. 
The  following  is  excerpted  from  that  decision: 

"The  evidence  shows  that  in  the  growth  and  development  of  the 
advertising  business  to  its  present  large  proportions  there 
has  come  to  be  what  may  be  termed  a  middleman  or  go-between, 
known  as  the  advertising  agent  and  agency.  This  man,  or 
agency,  deals  with  the  advertiser  on  the  one  hand,  advising 
and  assisting  him  in  the  selection  of  the  publications  to  be 
used,  having  put  in  type  and  preparing  advertising  matter  or 
copy;  making  or  having  made  drawings  and  electrotypes,  ster^ 


campaign,  -  while  on  the  other  hand  the  agent  deals  with  the 
publications  used,  placing  all  orders  for  advertisements, 
and  adjusting  all  cHarges  and  settlements  with  them  and~pay- 
ing  all  amounts  due  them.   In  fact,  in  such  cases  the  publi- 
cation  deals  with  the  agent  only.   The  agent  orders  the  space, 
the  same  is  charged  to  him  by  the  publication  at  the  card 
rate,  and  he  pays  therefor,  and  the  advertiser  has  no  deal- 
ings with  the  publication  whatever.   In  such  cases,  however, 
the  charge  to  the  agent  for  the  space  used  is  lower  than  the 
card  rate  by  from  5  to  15  per  cent,  each  publication  fixing 
its  own  rate  or  charge.  This  is  what  is  variously  designated 
in  the  testimony  as  the  'agency  rate,*  the  'lowest  rate,' 
the  'rate  with  the  commission  deducted, '  etc.   It  is  given 
uniformly  to  all  agencies  or  agents  who  are  recognized  by  the 
publications  as  trustworthy  and  to  vrtiom  the  publishers  are 
willing  to  extend  credit.   It  is  allowed  by  the  publication 
with  the  expectation  (and  is  required  by  some  publishers) 
that  the  agent  or  agency  retain  his  or  her  commissions,  the 
difference  between  the  card  rate  and  the  rate  charged  by  the 
ag ent ,   It  appears  that  sometimes  the  agent  gives  his  adver- 
tising patrons  the  benefit  of  a  part  of  the  agent's  commls- 
siona,  but  that  is  a  matter  of  contract  in  each  instance,  and 
is  determined  by  the  nature  of  the  account,  the  kind  and  ex- 
tent of  service  required  of  the  agent,  competition,  etc." 
(Parenthetical  matter  and  underscoring  ours. ) 

In  the  Federal  income  tax  case  of  Puller  &  Smith  vs.  RoutzsLhn,  23  Fed. 
Series)  959,  the  Federal  District  Co\irt  at  Cleveland,  stated: 

"Clients  sought  plaintiff's  (an  advertising  agency),  services 
because  of  that  professional  standing  and  reputation,  and  not 
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because  of  the  financial  rating  of  plaintiff."  (Inserts  and 
underscoring  ovlts,  ) 

In  another  Federal  Income  tax  case,  that  of  H,  K.  McCann  vs.  the  Commissioner 
of  Internal  Revenue  (Docket  6578),  the  Board  of  Tax  Appeals  held: 

"The  evidence  establishes  that  what  the  advertisers  sought  was 
the  expert  advertising  service  and  marketing  counsel  of  the  pe- 
titioner's stockholdersT  The  number  of  clients  was  so  small 
and  the  amount  expended  by  each  was  so  large  that  it  was  pos- 
sible to  give  personal  attention  to  the  problems  of  each  adver- 
tiser, "  TUnderscoring  ours, ) 

The  agencies  which  were  parties  to  the  two  last  named  proceedings  were  members 
of  the  agency  association  sponsoring  the  proposed  code  at  issue.  Many  other  cita- 
tions could  be  adduced,  but  such  citations  would  be  cumulative  rather  than  distinc- 
tive.  Exhaustive  research  covering  a  number  of  months  has  failed  to  uncover  a 
single  case  wherein  an  advertising  agency,  operating  in  a  manner  now  customary  in 
that  trade,  has  been  considered  as  a  merchandiser  or  trader  in  advertising  space. 

The  agency  renders  a  highly  individualized  service  based  upon  the  partiCTilar 
needs  of  the  client  served  and  suited  to  meet  the  special  requirements.  The  serv- 
ice is  not  standardized  but  is  personal,  professional  and  confidential  in  nature 
and  calls  for  special  skill  and  training.   It  woiad  be  violative  of  the  ethical 
concept  of  the  relationship  extant  betv/een  the  advertiser  and  the  agency  and  would 
constitute  a  breach  of  the  professional  and  confidential  duty  owed  the  advertiser 
by  the  agency  for  the  latter  to  disclose  to  a  competitor  of  the  advertiser  the  ad- 
vertising scheme  or  plan  devised  by  the  agency  for  such  advertiser.  There  is  lit- 
tle doubt  but  that  a  threatened  disclosure  could  be  enjoined  by  appropriate  legal 
restraining  measures. 

(2) 

The  Service  Of  The  Advertising 

Agent  Is  Rendered  To  The  National  Advertiser 

Mr,  Roy  Durst ine,  formerly  President  of  the  American  Association  of  Advertis- 
ing Agencies,  writing  in  the  "Advertising  Year  Book"  of  1924,  describes  the  adver- 
tising agent  as  the  "advertiser's  partner,"  in  that  he  offers  him  the  "refreshing 
viewpoint  of  the  thoughtful,  interested  outsider,  trained  in  technique  and  experi- 
enced in  the  fundamentals  that  underlie  business," 

"To  keep  the  record  clear,"  says  Mr.  Durstine,  partner  in  one  of  the  largest 
of  America's  advertising  agencies,  "it  may  be  well  to  suranarlze  very  quickly  the 
six  ways  in  which  the  agency  goes  about  its  business  in  the  United  States: 

"First,  it  is  the  business  of  an  advertising  agency  to  study  the  product  it- 
self .  •  •  • 


uct 


"Second,  it  is  the  business  of  the  agency  to  study  the  market  of  the  prod- 


"Third,  it  is  the  business  of  the  advertising  agency  to  assemble  all  the  facts 
gathered  in  these  inquiries 


•  •  ■ , 


"Fourth,  it  is  the  agent's  business  to  know  how  to  prepare  these  (advertis- 
ing) messages  in  words  and  pictures,  and  how  to  assemble  them  through  the  skillf\il 
use  of  type  and  the  engraver's  art. 

"Fifth  , . •  to  select  those  (advertising  mediums)  which  reach  the  greatest 
number  of  possible  ptirchasers  at  the  lowest  cost  to  the  advertiser, 

"Finally,  it  is  the  business  of  the  agency  to  make  contracts  with  sellers  of 
advertising  space  and  materials  in  behalf  of  the  advertiser,  to  conduct  the  intri- 
cate purchase  of  space  and  materials,  to  see  that  the  advertising  is  as  ordered  and 

to  act  as  a  central  disbursing  office  on  paying  the  advertiser's  bills,"   (Inserts 
and  underscoring  ours.) 

The  above  statement  will  be  examined  in  vain  for  the  discovery  of  any  service, 
real  or  implied,  which  may  be  rendered  to  any  one  other  than  the  advertiser  whom 
the  agent  serves,  ' ■ 


A  very  realistic  concept  of  advertising  agency  functions  is  contained  in  a 
letter  from  F,  Wayland  Ayer,  published  in  1921,  from  irtilch  the  following  is 
excerpted: 

"Some  48  years  ago  N.  W.  Ayer  5:  Son  reached  the  conclusion  that 
agency  relations  were  capable  of  a  better  interpretation  than 
any  then  recognized,  that  yie   could  best  serve  publishers  and 
ourselves  by  devoting  all  our  energies  to  making  advertising 
pay  the  advertiser  rather  than  in  specific  endeavor  to  secure 
business  for  any  paper  or  papers;  and  that  thereafter  it  should 
be  the  sole  business  of  this  agency  to  serve  its  clients.   Na- 
turally, the  basis  of  remuneration  for  this  service  then  became 
a  matter  of  mutual  agreement  between  our  clients  and  ourselves. 
None  other  than~we  could  know  the  cost  of  this  service.   None 
other  than  the  client  could  Judge  its  value  to  hlm« 

"Forty-eight  years  experience  has  confirmed  to  us  the  value  and 
soimdness  of  this  principle.  No  more  now  than  in  1873  do  we 
concede  the  right  of  a  publisher  to  fix  the  rate  of  remunera- 
tion which  our  clients  shall  pay  us  for  our  services.   That  la 
not  the  publisher's  responsibility. "   (Underscoring  ours, ) 

Heading  one  of  the  largest  of  the  country's  advertising  agencies  at  the  time 
the  letter  was  written,  its  force  of  logic  takes  on  an  added  significance,   (Paren- 
thetically it  should  be  stated  that  the  agency  which  argues  against  the  Ayer  meth- 
od of  doing  business,  or  the  Ayer  concept  of  the  agency's  function,  is  arguing 
against  the  method  which  has  produced  one  of  the  greatest  successes  in  the  adver- 
tising agency  business, ) 

Mr,  Ayer  not  only  serves  notice  upon  publishers  (his  letter  was  published  in 
a  trade  publication  whose  subscribers  were  publishers),  that  he  is  not  their  agent* 
l^e  specifically  and  categorically  proclaims  himself  to  be  the  servant  of  the  adver- 
tiser, and  a  party  adverse  to  the  interests  of  the  publisher,   ' 

We  have  examined  many  contracts  between  advertisers  and  advertising  agencies. 
Those  from  which  excerpts  are  quoted  below  are  typical  of  all  those  examined. 

A  letter  of  employment  used  by  Moser  and  Cotins  (an  advertising  agency),  reads 
as  follows:  -o  o   ^  , 

"Our  organization  will  make  a  careful  study  of  your  (the  adver- 
.  tiser's)  business  and  its  markets  and  problems  as  they  relate 
to  selling  and  advertising, 

"As  required,  we  will  wholly  prepare,  or  assist  you  in  prepar- 
ing, complete  Sales  and  Advertising  plans,  with  budgets  or  cost 
estimates  for  the  same, 

"We  will  place  all  orders  for  advertising  space  as  specified  in 
the  approved  plans  or  as  you  may  specifically  order  us  from 
time  to  time.   We  will  handle  the  sending  of  copy,  plates,  etc., 
to  the  various  sellers  of  space,  read  and  correct  proofs,  and 
check  the  insertions  or  runs, 

"0\ir  organization  is  continuously  at  your  disposal  while  T/e  are 
in  your  employ  . .  . ."   (Parenthetical  matter  and  iinderscoring 
ours. ) 

Is  it  not  of  the  utmost  significance  that  this  form  of  contract  should  be  gen- 
erally designated  by  the  agency  itself  an  "agreement  of  employment"? 

In  the  form  of  contract  used  by  Messrs.  Benton  S:  Bowles,  an  advertising  agen- 
cy, appear  these  statements: 

"(1)  Our  advice  to  you  in  respect  to  your  various  merchandis- 
ing problems  is  available  to  you  at  any  time.  " 

"(2)  We  shall  formulate  and  from  time  to  time  submit  to  you 
advertising  plans  best  calculated  in  o\ar  Judgment  to  meet  the 
requirements  of  yotir  productsT" 

Here  again  is  the  professional  man  speaking;  here  again  he  is  offering,  for  a 
consideration,  his  professional  services  to  the  advertiser. 
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In  the  form  of  contract  used  by  N.  W.  Ayer  &  Son,  whose  former  chief  executive 
was  quoted,  supra ,  appear  the  following  words: 

"You  (the  advertising  agency)  are  to  place  all  our  newspaper 
and  periodical  advertising,  as  ordered  by  us,  during  one  year 
from  the  date  of  your  acceptance  and  thereafter  until  this 
agreement  is  terminated  by  at  least  three  months  written  no- 
tice  by  either  you  or  us  (the  advertiser). 

"You  are  to  secure  for  us  the  best  terms  you  can,  charging  our 
accotmt  Just  what  you  credit  the  parties  with  whom  you  deal... 
etc,"   (Parenthetical  matter  and  underscoring  ours.) 

The  cases  cited  from  the  Courts,  reenforced  by  the  typical  contract  examples 
just  cited,  show  conclusively  that  the  advertising  agent  is  employed  by  and  serves 
the  Interests  of  his  advertiser  client.  Not  one  of  these  contracts  specifies  a 
possible,  potential,  or  actual  service  to  the  publisher. 

(3) 

The  Agreement  Between  The  Advertiser  And 

The  Agency  Creates  The  Relation  Of  Principal  And  Agent 

As  interpretative  of  the  legal  relationship  between  the  advertiser  and  the  ad- 
vertising agent,  the  case  of  Kaden  vs.  Moon,  arising  in  the  State  of  Missouri,  26 

S,  W.  (2nd  Series)  812,  is  In  point.  The  following  is  taken  from  the  language  of 
the  Court  in  that  case: 

"We  appreciate  the  fact  that  there  is  no  particular  mode  by 
which  an  agency  may  be  established;  that  it  is  immaterial  what 
terms  are  used  by  the  parties,  or  by  what  name  the  transaction 


is  designated,  1 


y  tne  pi 
f  the  fi 


acts,  taken  as  a  whole,  fairly  disclose 

that  the  one  party  Is  representing  another  by  the  latter 's  au- 
thority, and  that  the  relation  of  an  agency  does  not  depend  in 
every  instance  upon  an  express  appointment  and  acceptance,  but 
It  is  often  to 


upon  an  express  appointment  and  acceptance, 

be  implied  from  tne  words  and  conduct  of  th 

parties  to  the  transaction. 


n\ 


"There  Is  no  doubt  about  the  fact  that  the  D'Arcy  Co.  was  the 
agent  of  the  defendant  (an  advertiser),  in  having  the  adver- 
tisements prepared  and  printed,  and  that  the  defendant  was 
chargeable  with  tbe  laiowledge  of  everything  printed  therein. " 
(Insert  and  underscoring  ours.) 

Kaden  vs.  Moon  holds  that  the  relation  of  principal  and  agent  may  be  inferred 
from  the  natiire  of  the  work  of  the  advertising  agency. 


A  contract  form  employed  by  the  J.  Walter  Thompson  Company,  which  Is  repre- 
sentative of  contracts  in  the  advertising  field  may  be  cited  as  evidence  that  the 
advertiser  is  the  principal  and  the  advertising  agency,  the  agent.   The  opening 
sentence  of  their  "agreement  of  employment"  reads  as  follows: 


"We  are  pleased  to  submit  the  terms  upon  which  we  act  as  your 
advertising  agents." 

Surely,  that  is  a  very  definite  and  tmequivocal  acknowledgement  of  the  nattire 
of  the  relationship  betv/een  the  parties  to  the  agreement.  This  instrument,  emanat- 
ing from  an   agency,  characterizes  the  agency  as  the  agent  of  the  advertiser.   How 
may  the  agencies,  despite  each  self-pronovmcement,  attempt  to  denominate  themselves 
as  agents  of  the  publishers? 

In  the  New  York  case  of  Dorrance  Sullivan  vs.  Bright  Star  Battery  Co. ,  249 
N.  Y.  693,  a  contract  in  the  following  language  was  before  the  Court: 

"V/e  desire  to  do  our  advertising  through  you,  and  this  letter 
is  to  employ  you  as  our  advertising  agents  and  merchandising 
advisers.  We  authorize  you  to  plan,  prepare  and  place  our  ad- 
vertising  in  accordance  with  ovlt   approval  on  the  following 
basis  covering  the  period  of  your  employment  under  the  terms 
of  this  letter  ...."   (Underscoring  ours.) 
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The  Appellate  Division  of  the  Supreme  Court  of  the  State  of  New  York,  in  223 
App.  Div.  222,  by  a  divided  Coiirt  held  that  this  contract  was  void  for  lack  of 
imitTiality  and  for  lack  of  definiteness,  but  the  Court  of  Appeals,  in  a  £er  curiam 
opinion,  in  which  all  concurred,  reversed  the  finding  of  the  Appellate  Division  and 
held  that  the  agreement  was  sufficiently  definite  in  its  ej^ression  to  sustain  an 
acL'on  brought  upon  it. 

The  excerpt  from  the  Thompson  letter,  supra,  emanated  from  the  agency  and 
therein  the  agency  acknowledged  that  it  was  the  agent  of  the  advertiser.   In  the 
Dorrance  case,  supra^  the  letter  of  employment  emanated  from  the  advertiser,  yet 
there  the  court  of  last  resort  in  the  State  of  New  York  held  the  contract  a  com- 
plete one  and  permitted  an  action  thereon.   In  both  situations  the  agency  was 
deemed  the  agent  of  advertiser.   Can  there  be  any  doubt  that  the  relationship  of 
principal  and  agent  between  the  advertiser  and  the  agency  is  created  by  such  let- 
ters of  employment? 

We  have  seen  no  contract  covering  relations  between  advertisers  and  advertis- 
ing agencies  of  the  type  belonging  to  the  American  Association  of  Advertising 
Agencies,  which  states  or  implies  a  relation  other  than  that  of  principal  and  agent 
between  the  advertiser  and  the  advertising  agency. 

(4) 

The  Advertiser  Has  Been  Held  Liable 

For  The  Acts  Of  His  Advertising  Agent 

In  the  New  York  case  of  Montague  vs.  All-Package  Grocery  Stores,  182  App,  Div. 
N,  Y.  500,  the  advertising  agent  was  employed  to  publish  the  house  organ  of  the 
All-Package  Grocery  Company.   He  was  paid  for  his  services  and  for  the  cost  of 
producing  the  house  organ.   He  did  not  meet  the  bills  for  wdiich  he  had  received 
the  moneys  of  the  advertiser.  The  Court  had  the  following  to  say,  at  pages  501, 
2,  and  3  of  the  opinion: 

"The  evidence  on  which  the  plaintiff  relies  shows  that  the  sec- 
retary of  the  defendant  (All-Package  Grocery  Co. )  In  one  affi- 
davit filed,  alleged  that  Hugh  McAtamney  represented  the 
McAtamney  Company  'in  connection  with  that  company  acting  as 
agent  of  an  advertising  campaign  which  the  All-Package  Company 
intended  to  conduct'  arranged  for  the  publication,  printing  and 
distribution  of  this  advertising  matter. 

"The  affidavit  set  forth  the  arrangement  between  them,  whereby 
the  All-Package  Company  was  to  pay  the  bills  rendered  to  the 
McAtamney  Company,  plus  a  commission  of  15  per  cent. 

"In  another  affidavit,  defendant's  secretary  refers  to 
McAtamney  as  an  advertising  agent  and  says  'in  such  capacity 
he  was  employed  to  edit  and  have  printed  and  published  a  maga- 
zine or  paper  known  as  the  »A11  Package  Weekly'  .... 

"It  is  quite  evident  that  this  arrangement  did  not  contemplate 
that  the  defendant  should  become  an  Independent  contractor  for 
the  publication  of  the  weekly.   On  the  contrary,  it  is  clear 
that  he  was  to  become  merely  the  agent  of  the  plaintiff,  in- 
ciirrlng  bills  on  the  plaintiff's  account,  and  receiving  the 
necessary  moneys  from  the  plaintiff  to  meet  them. 

"It  has  also  appeared  in  the  course  of  the  testimony  that  the 
plaintiff  did  not  know  the  fact  that  the  agency  was  the  agent 
of  the  advertiser,  but  believed  that  he  was  an  independent 
contractor,  and  had  no  definite  knowledge  who  that  person  v/as 
for  whom  the  work  was  being  done. 

"From  the  affidavits  the  jtiry  would  have  been  warranted  in 
drawing  the  inference  that  the  McAtamney  Company  was  employed 
by  the  respondent  as  its  pxir chasing  agent,  with  authority  to 
pledge  its  credit  for  necessary  work  and  supplies;  that  the 
agent  purchased  p\irsuant  to  such  authority;  and  that  the  re- 
spondent had  the  full  benefit  of  the  contracts  made  by  its 
agents.   In  such  case  the  respondent  would  be  liable  to  the 
plaintiff,  who  dealt  in  good  faith  with  the  agent  for  an  un- 
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There  Is  a  companion  case  where  the  above  advertiser  sued  the  agent  for  non- 
payment of  moneys  which  had  been  paid  to  him  for  the  account  of  the  supplier.   The 
agent  was  held  to  have  converted  funds  held  by  him  In  a  fiduciary  capacity.  All- 
Package  Grocery  Stores  Co.,  Inc.  vs.  Hugh  McAtamney,  174  App,  Dlv.  778. 

w  4.^-  \?2°^?/*^5*  similar  state  of  facts  existed  In  the  New  York  case  of  Clarke  la. 
watt,  145  N,  Y.  S.  145.   In  that  case  the  agent  disappeared,  leaving  a  number  of 
is  l^Pai^*  ^The  agent's  name  was  Kohler;  Clarke  was  the  publisher's  assignee; 
and  Watt  was  the  advertiser.  ' 

The  following  is  taken  from  the  language  of  the  decision: 

"The  defense  is  that  the  contract  was  made  with  the  H.  B.  Kohler 
advertising  agency  and  that  the  plaintiff  extended  the  credit 
to  the  H.  B.  Kohler  advertising  agency  and  not  to  the  defendant; 
that  the  defendant  had  no  dealings  with  the  plaintiff."   (N.B. 
The  claim  asserted  in  this  case  had  been  assigned  to  Clarke,  so 
that  the  actual  language  employed  by  the  court  is  'plaintiff's 
assignor'  where  we  nae   the  word  'plaintiff.') 

"The  contract  Introduced  in  evidence  does  not  disclose  the  name 
of  the  defendant,  but  purports  to  be  made  between  the  plaintiff 
and  the  H.  B.  Kohler  Advertising  Agency,  so  that  it  appears  up- 
on its  face  that  it  is  an  agency  making  the  contract.  The  con- 
tract bears  upon  its  face  Indisputable  evidence  that  the  adver- 
tising contracted  for  is  for  the  benefit  of  some  other  person 
than  the  H.  B.  Kohler  agency.   This  being  so.  the  plaintiff  was 
entitled  to  assume  that  there  was  an  undisclosed  principal  oth- 
er  than  the  advertising  agency....   If  the  defendant  was  known 
to  the  plaintiff  to  be  the  principal  in  the  transaction  and  the 
Kohler  agency  his  agent,  the  defendant  alone  would  be  liable  to 
the  plaintiff,  unless  the  plaintiff  gave  credit  exclusively  to 
the  Kohler  agencv,  in  which  event,  of  course,  the  Kohler  agency 
would  be  liable."   (Insert  and  underscoring  ours.) 

Quoting  further  from  the  same  case,  we  see  the  reason  for  the  rule,  when  it  is 
pursued  to  its  logical  conclusion: 

"The  defendant,  having  received  the  full  benefit  of  the  adver- 
tising, the  a^ent  virtually  acting  for  both  parties,  and  the 
agent  having  disappeared  and  become  irresponsible,  it  is  diffi- 
cult to  see  the  justice  of  the  rule  ?>hich  allows  the  real  bene- 
giciary  to  escape  payment,  and  deprives  the  plaintiff  of  the 
.   r^^_°^_^-^-^-°^  sirr^ply  because  he  gave  nrflrilt  to  the  agent 
instead  of  to  the  principal.   Had  the  plaintiff  not  kno\Tn  who 
the  real  party  in  interest  was,  he  might  have  held  him  legally 
liable  upon  discovering  him,  notwithstanding  he  had  given  credit 
exclusively  to  the  agent. ''""^  

f«^  ^-I?®^®  r®  3!\J^*  ^^,^3  difficult  for  the  advertiser  to  escape  responsibility 
oS  o  «?  ajts  of  his  agent,  even  though  credit  for  space  or  other  materials  be  giv- 
en exclusively  to  the  agent.  ^o  u^  ^j.y 

We  cite,  for  Informative  purposes  only,  and  not  as  precedent  authority,  the 
^^V""^  case  of  Dally  Attractions  vs.  Albert  Frank  (Municipal  Court  of  the  CI t? 
of  New  York,  March  1917),  in  which  tlTe  principal  became  insolvent  and  the  publisher 
?i«®'.^5^^?  J^-.^?^  il!\^fS"*  responsible  for  the  cost  of  the  space.   The  suit  failed, 
the  court  holding  that  the  agent  was  not  responsible,  as  it  appeared  on  the  face  of 
the  contract  that  the  advertising  was  for  the  benefit  of  some  party  other  than  the 
agent,  and  that  therefore  the  agent  could  not  be  held  responsible  for  the  failure 
Of  the  principal  to  make  payment  for  the  space.  There  was  no  liability  attaching 
to  the  agent  in  any  way,  in  the  event  of  the  disappearance  of  the  principal. 

^,   Thus  the  circuit  is  completed.   The  agent  is  responsible  to  his  client,  the 
advertiser;  the  advertiser  in  turn  is  respSnsible  to  the  publisher  for  his  Igent'a 
acts  within  the  apparent  scope  of  the  agent's  authority.   ^ 

(5) 

It  Is  The  Money  Of  The  Advertiser  Which  Pays  The  Agent 

One  of  the  methods  by  which  the  agent  is  compensated  is  set  forth  in  the 
Kastor  case,  supra,  and  while  it  is  an  elementary  proposition  of  law  that  the 


question  of  agency  cannot  be  determined  by  establishing  who  pays  the  agent,  but 
rather  that  the  question  is  decided  by  determining  where  the  duty  of  the  agent 
lies,  nevertheless,  it  is  important  to  point  out  that  the  money  of  the  advertiser, 
in  fact,  is  the  money  with  which  the  agent  is  paid. 

It  is  the  contract  between  the  advertiser  and  the  agent  i^lch  creates  the 
agency  relation;  this  contract  provides  the  method  by  which  the  agent  la  to  be 
paid;  there  is  no  corresponding  contract  between  the  agent  and  the  publisher. 

The  contract  between  the  advertiser  and  his  agent  starts  the  flow  of  money 
into  the  channel  of  advertising.   The  publisher  customarily  receives  only  his  net 
rate,  i.e. .  his  gross  rate  less  15  per  cent,  ^rtiich,  in  fact  and  in  law,  is  his  ef- 
fective rate.  The  cash  discount  allowed  by  the  publisher  (in  addition  to  the  usu- 
al agency  discount),  is  computed  upon  the  net  rate  of  the  publisher,  thus  estab- 
lishing that  as  a  practical  matter,  in  the  minds  of  the  publisher,  his  real  rate 
is  his  net  rate.  Any  contention  by  agencies  that  their  discount  is  paid  by  the 
publisher  is  artificial  and  fictional7 

(6) 

There  Is  No  True  Analogy  Between  The 

Advertising  Agent  And  The  Insurance  Agent 

V/hile  it  i»  vmusual  in  a  brief  to  anticipate  collateral  argument  that  has  not 
been  made  (this  being  the  function  of  the  reply  brief),  the  advertising  agent,  in 
justification  of  his  untenable  position,  has  for  many  years  attempted  to  draw  an 
analogy  between  himself  and  the  insurance  agent.  There  is  no  true  analogy  between 
the  two. 

There  exist,  among  others,  three  principal  distinctions  between  the  insiirance 
agent  ahd  the  advertising  agent:   (1)  the  insurance  agent  represents  and  is  paid 
by  the  insurer,  whereas  the  advertising  agent  represents  and  is  paid  by  the  adver- 
tiser for  services  rendered  to  the  latter;  (2)  the  degree  of  service  rendered  by 
the  Insurance  agent  is  of  a  standard  character  to  all  clients,  whereas  the  degree 
of  service  rendered  by  the  advertising  agent  depends  upon  the  special  requirements 
of  each  client;  and  (3)  the  rate  of  commission  permitted  the  insiirance  agent  is 
regulated  by  law  under  a  state  franchise,  whereas  the  rate  of  discount  allowed  the 
advertising  agent  depends  solely  upon  the  individual  deal  irtiich  the  agent  can  make 
with  his  client,  and  no  maximum  discount  is  provided. 

(1)  The  Insurance  agent  represents  and  is  paid  by  the  lns\arance  company,  a 
vender,  and  the  advertising  agent  represents  the  advertiser,  a  piirchaser.   Section 
38  of  the  New  York  Insurance  Law  makes  the  insurance  agent  a  fiduciary  of  the  in- 
surance company;  Section  49  defines  aji  agent  and  includes  an  \mder standing  that  he 
primarily  represents  the  insurance  company  or  Insurance  underwriter. 

In  New  York  (where  most  of  the  large  advertising  agencies  have  offices),  the 
loyalty  and  duties  of  the  insurance  agent  are  placed  in  privity  with  the  interest 
of  ^he  insiirance  company  or  insurance  xinderwriter.   This  interest  must  of  necessity 
be  adverse  to  that  of  the  assured,  in  the  same  degree  as  the  interest  of  the  pub- 
lisher is  adverse  to  that  of  the  advertiser. 

The  cases  cited,  supra,  disclose  the  advertising  agent  to  be  the  agent  of  the 
advertiser,  and  consequently  not  the  agent  of  the  publisher.   The  advertising  agent 
is  a  purchasing  agent,  whereas  the  insurance  agent  is  a  sales  agent. 

(2)  The  service  of  the  insurance  agent  is  of  the  same  type  to  all  clients  and 
ceases  with  the  sale  of  a  given  policy.   His  duties  are  restricted  to  the  sale  of 
the  policy.   His  commission  for  that  sale  is  regulated  by  law,  and  his  power  to 
render  services  to  induce  the  sale  likewise  is  restricted.  Further  services  in  re- 
spect of  the  policy  -  if  services  are  required  -  are  rendered  by  the  insurance  com- 
pany directly  and  not  by  the  agent.   The  searvices  which  the  insurance  agent  may 
render  are  limited  to  the  selection  of  the  type  of  policy  iriilch  most  accurately 
fits  the  needs  and  desires  of  the  aas\ired. 

The  advertising  agent,  on  the  other  hand,  renders  a  purely  personal  service. 
The  advertising  agent  buys  space  as  an  Incident  of  a  general  advertising  campaign. 
The  services  of  the  advertising  agent  vary  over  a  wide  range.   He  will  aid  the  ad- 
vertiser in  any  part  of  the  sales  process.   The  service  is  continuous  and  varies 
with  the  needs  of  the  advertiser. 
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(3)  The  rate  of  coramlsslon  permitted  the  Insurance  agent  Is  regulated  by  law 
under  a  state  franchise,  whereas  the  rate  of  discount  allowed  the  advertising  aaent 
depends  solely  upon  the  terms  he  can  make  with  his  client. 

The  law  regulates  the  services  which  the  Insurance  agent  may  perform,  the  com- 
pensation he  may  receive,  his  responsibilities,  and  the  status  which  he  enjoys. 
The  agent  of  the  advertiser  is  not  required  by  law  to  have  any  sort  of  license  to 
do  business;  the  State  has  no  control  over  his  activities,  except  vmder  Keneral 
laws  that  apply  to  all  business. 

The  maximum  coramlsslon  of  the  Insurance  agent  is  regulated  by  statute;  the 
maximum  discount  of  the  advertising  agent  is  whatever  he  can  get.  While  providing 
a  minimum  discount  in  his  proposed  Code,  he  has  provided  no  maximum  to  protect  the 
advertiser  against  exorbitant  demands.  —^ — 

(7) 

Conclusion 

Analysis  of  the  arguments  presented  by  advertising  agents  in  behalf  of  the 
present  method  of  compensating  them  (their  principal  concern  In  the  proposed  Code), 
seems  to  Indicate  that  from  their  point  of  view  two  principal  considerations  stand 
forth:  First,  the  agent  is  entitled  to  a  15  per  cent  .discount  because  of  a  profes- 
sional service  rendered  by  him  to  that  ephemeral  concept  "advertising;"  second, 
the  compensation  which  he  receives,  by  way  of  a  discount,  is  reasonable,  as  only 
a  small  net  return  accrues  to  him  after  defraying  the  cost  of  running  his  business. 

.^  J^"^^   service  irtilch  the  agent  describes  as  being  rendered  to  "advertising"  takes 
the  form  of  propaganda  carried  on  by  him  in  seeking  to  develop  a  wider  use  of  the 
several  mediums  of  advertising,  and  in  procuring  from  his  advertiser  clients  a 
greater  dollar  volume  of  advertising  appropriations.  He  renders  this  service  by 
obtaining  new  clients  for  himself,  and  by  getting  such  clients  to  spend  more  'money 
for  publicity  purposes.  ^ 

This  service,  so  he  argues,  is  beneficial  to  space  owners  and  procures  for  them 

^^itff!^  S?  ""S"*®  JS?®^^®^!i^  ^«®  o^  t^ei^  advertising  space.   He  concludes  that,  in 
consideration  for  this  professional  service,  space  owners  pay  him  for  his  work. 

4.1,  4.  '^^i^   reasoning,  followed  to  its  logical  conclusion,  might  lead  one  to  say 
that  unless  space  owners  maintained  advertising  mediums,  the  agent  would  have  no 
place  to  exercise  his  talent,  and  that  therefore,  the  agent  should  pay  the  pub- 
iif?®L  ?j;  "^i^tainlng  an  outlet  for  his  Ingenuity.   In  reality,  the  service  rend- 
ered by  the  agent  to  the  space  owner  is  a  natural  corollary  of  his  work.   In  de- 
veloping more  advertising  dollars,  the  agent  is  serving  himself,  because  his  fi- 
nancial return  bears  a  direct  relation  to  the  dollar  volume  of  advertising  con- 
tracts which  he  places. 

It  Is  not  the  primary  function  of  the  advertising  agent  to  develop  a  greater 
JrirLSL^'o  i??fJ  advertising.   Assuredly,  he  may  with  propriety,  seek  his  custom 
from  among  a  wide  variety  of  manufacturers,  but  once  having  prociied  their  custom 
it  is  his  first  duty  to  serve  them  faithfully  and  loyally,  as  without  their  pat- 
who^pays  himf^^        ^®  ^"^  ""^  position  to  receive  compensation,  regardless  of 

m,e.,ftnn®r  i^'ff^l   Observations  on  the  legal  duties  of  an  agent  will  throw  the 
S  ?^io?*-t  It}     """^r  ?lea^l7„lnto  perspective.   The  agent's  first  duty  is  that 
of  loyalty  to  his  principal.   To  cite  a  common  occurrence,  let  us  assume  that  a 
controversy  has  arisen  between  an  advertiser  and  a  publisher,  either  as  to  color 
reproductxon,  the  correct  placement  of  an  advertisement,  the  circulation  of  the 
publication  or  because  of  some  other  reason,  real  or  faAcled.  The  agent  would  be 
,^n?«ir^.^^  r?^  between  the  two  principals,  to  represent  the  one  or  the  other, 
unless  he  stood  in  an  independent  position  between  them.  Under  such  circumstances 
n,^^^"''??;^^^?-®  practice  seems  to  be  that  the  agent  represents,  and  somewS  v?So?f ' 
?Sf  t^h«  w^^i!'E?^''\  ?^  t^t   ^^^«^l^i««^'  for  the  simple  and  soind  business  relson 
l^K^t   7i  ®^^^^  ?^^r^  J°  ""^"^^^  satisfied  with  his  services,  in  order  that  he 
^ntl^  hi^f  patronage,  without  which  he  could  earn  Aothlng  from  repre- 

It  is  likewise  a  precept  of  agency  that  the  agency  is  not  to  act  in  opposi- 
tion to  the  interests  of  his  principal.  The  agent  cannot;  lawfully  serve  any  pri- 
vate interest  of  his  own,  in  opposition  to  the  Interests  of  his  employ er .This 
say  the  Courts,  is  a  rule  of  common  honesty  as  well  as  of  law.  * 


The  rule  which  prevents  the  agent  from  acting  for  himself  In  a  matter  where 
his  interest  would  conflict  with  his  duty  to  his  client  also  prevents  him  from 
acting  for  another  whose  interest  Is  adverse  to  that  of  his  client.  Unless  the 
principal  contracts  for  less,  the  agent  is  bound  to  serve  him  with  all  his  skill. 
Judgment  and  discretion. 

Again,  in  the  matter  of  compensation,  the  law  finds  opportun- 
ity to  expreas  its  policy.   If  it  appears  that  the  agent  has 
attempted  to  act  in  behalf  of  two  or  more  persons  having  di- 
verse interests,  he  will  be  denied  a  recovery  of  compensation 
from  either  or  any. 

These  general  considerations  seem  to  point  to  the  agent  as  the  representative 
of  the  advertiser.  The  agent  owes  him  his  loyalty.   The  advertiser  is  the  only 
principal  who  is  definite  and  ascertainable  in  a  given  circumstance.  The  agent, 
in  theory  at  least,  does  not  act  in  opposition  to  his  interests.  It  is  certain 
that  it  would  be  a  breach  of  professional  confidence  If  the  agent  attempted  to 
represent  another  irtiose  Interest  was  adverse  to  that  of  his  client. 

In  specific  application,  the  general  principles  set  forth  above  have  been  en- 
dorsed in  those  few  cases  where  the  Courts  have  been  called  upon  to  define  the 
legal  relationship  between  an   advertising  agent  and  his  client,  the  advertiser. 
In  each  such  case,  the  advertiser  has  been  held  to  be  the  principal  and  the  adver- 
tising agent  the  agent. 

It  would  appear  that  the  advertising  agent,  acting  in  accordance  with  the 
prevailing  practices  in  that  business,  is  the  agent  of  the  advertiser  and  owes  him 
undivided  loyalty. 

ADVERTISING  AGENTS  SHOULD  NOT  BE  PEHIJITTED  TO  DRAFT  A  CODE  BASED 
ON  THE  THEORY  THAT  THEY  ARE  AGENTS  OF  THE  PUBLISHER. 
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CHECKING  LIST 

For  an  Inventory  of  Methods  of 
Advertising  Agency  Compensation  by 


ASSOCIATION  OF  NATIONAL  ADVERTISERS,  Inc 
330  West  42nd  Street,  New  York,  N.  Y. 


BBTIIR!V  T* 

Tnirtee*  of 
Ag««cy  Compensation  Study 

Association  of  National 
Advertisers 

330  m>st  42nd  Strerl. 
New  York.  N.  Y. 

• 

A  summarized  report  of 
information  obtained  by  this 
checking  list  will  be  mailed 
to  you  if  you  return  sepa- 
rately the  enclosed  govern- 
ment post  card,  which  card  is 
in  no  way  keyed. 


EXPLANATION:  The  questions  that  follow  represent  an  endeavor  to  obtain  a  true  inventory  of  advertiser-agency  relations 
as  they  exist  today  with  respect  to  compensation.  They  are  concerned  only  with  advertising  done  in  the  United  States. 

The  majority  of  the  questions  can  be  answered  with  a  simple  check  mark.  Only  a  few  minutes  of  your  time  should  be 
required.  Your  cooperation  will  be  greatly  appreciated. 

A  summarized  report  of  all  answers  to  this  checking  list  will  be  sent  to  you  if  you  return  separately  the  enclosed 
government  post  card. 

INSTRUCTIONS:  Use  a  separate  Checking  List  for  each  product  or  service  advertised.  Exceptions  to  this  rule  would  be: 
(1)  Mail  order  houses  and  chain  stores.  Only  one  Checking  List  should  be  used  for  entire  line  of  products  when  only  one 
agency  is  employed  and  two  or  more  Checking  Lists  when  two  or  more  agencies  are  employed ;  (2)  A  family  of  products 
falling  into  the  same  classification.  If  all  members  of  that  family  of  products  are  advertised  through  the  same  agency  under 
the  same  plan  of  agency  compensation  for  all,  use  only  one  Checking  List.  If  two  or  more  agencies  are  employed,  use  two  or 
more  Checking  Lists.  Additional  copies  of  Checking  Lists  will  gladly  be  sent  on  request. 

My  type  of  product,  family  of  products  or  service  covered  in  this  Checking  List  is:  (Please  write  in  classification,  such 
as  food,  drugs,  etc.) 


DEFINITION  OF  TERMS-PLEASE  READ  CAREFULLY 

Thii  Checking  List  separates  advertising  mediums  into  two 
general  classifications:  (1)  discount  mediums  and  (2)  non- 
discount  mediums.  An  explanation  of  these  and  other  terms 
follows : 

*  DISCOUNT  MEDIUMS:  Mediums  that  generally  grant 
discounts  (sometimes  called  "commissions"  or  "differen- 
tials" but  referred  to  here  as  "discounts")  to  advertising 
agents  or  others.  They  include  newspapers,  radio  and 
outdoor  at  national  rates;  magazines;  farm  papers,  etc. 

NON-DISCOUNT  MEDIUMS:  Mediums  that  generally  do 
not  grant  discounts  ("commissions"  or  "differentials"). 
Such  mediums  generally  have  one  rate  available  to  each 
and  every  user.  They  include  newspapers,  radio  and  out- 
door at  local  rates ;  direct  mail ;  car  cards,  etc. 

(All  classifications  of  mediums  cannot  be  divided 
strictly  into  discount  and  non-discount  mediums. 
For  example,  some  business  papers  grant  discounts. 


and  others  do  not.  Provision  is  made  for  such  situa- 
tions in  this  checking  list.) 

CROSS  RATE:  This  is  the  rate  published  by  discount  ad- 
vertising mediums  on  rate  cards  and  in  directories.  It  is 
often  spoken  of  as  the  "card  rate."  It  is  available  to 
any  one. 

'DISCOUNT:  A  percentage  of  the  gross  rate-often  called 
a  "commission"  by  some  and  a  "differential"  by  others. 
Allowed  only  to  advertising  agents  by  some  mediums  and 
allowed  to  both  agents  and  advertisers  by  others. 

NET  HATE:  This  rate  is  the  gross  rate  less  the  discount 
defined  above. 

CASH  DISCOUNT:  A  deduction -usually  2  per  cent-al- 
lowed by  some  mediums  when  [>ayment  is  made  within  a 
specified  time.  In  discount  mediums  it  is  usually  de- 
ducted from  the  net  rate. 


*NOTE:  Discount  is  also  called  "Commission"  by  some  and  "Differential"  by  others. 


QUESTIONS  TO  BE  ANSWERED: 

I.  Did  you  place  any  of  your  advertising  through  an  advertising  agency  in  1933?  (Please  check)  Yes 

(If  you  used  no  agency  in  1933,  please  fill  out  answers  to  questions  VI,  VIII,  IX,  X,  XIV,  XV,  XVI,  i^ 

XVII,  XVIII,  XX  and  XXI.) 


II.  (A)  Who  chose  the  mediums  in  which  your  advertising  appeared? 

Mediums  selected  by  agency  Mediums  selected  by  advertiser 


Jointly  by  advertiser  and  agent 


(B)  Do  you  require  your  agent  to  receive  your  approval  before  making  any  commitments  for  space, 
art  work,  engravings,  typography,  and  other  accessories  in  your  name? 


Yes 
No 


(C)  Do  you  require  the  agency  to  submit  all  advertising  copy  to  you  for  your  approval  before  final 
instructions  are  issued  to  the  publisher  from  whom  the  space  is  purchased? 


Yes 
No 


III.  Does  your  agency  pass  on  to  you  the  cash  discounts,  when  earned,  as  allowed  by  publishers  or  other 

mediums? 

IV.  (A)  To  your  knowledge,  does  your  agency  ever  pay  the  publisher  (or  other  medium)  for  any  of 

your  advertising  before  receiving  the  money  from  you? 

(B)   If  so,  do  you  make  extra  payment  to  agency  for  this  service  of  advancing  money  on  your  behalf? 


Yes 
Me 

Yes 
No 

Yes 

No 
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V.  In  the  tables  that  follow,  please  check  opposite  each  medium  or  service  the  method  under  which  your  agency  received 
compensation  for  services  rendered  you  in  1933.  (Please  read  each  method  carefully  before  checking  your  answers.) 


TabUA 

DISCOUNT 
MEDIUMS 

(Mediumii  that  generally 

grant  di»counts  or 

"comnusaions"  ) 

METHOD  I 

METHOD  2 

METHOD  3 

METHOD  4 

METHODS 

METHOD  6 

METHOD  7 

OTHER   METHOD 

Discount 
allowed  by 
medium- no 
more -no  less 
(No  mini- 
mum guar- 
antee by 
advertiser) 

Minimum 
guarantee 
br  advertiser 
with  all  dis- 
counts above 
that  retained 
by  agent 

All  discounts 
from 
mediums 
plus  fee  from 
advertiser 
over  and 
above  dis- 
counts 

>|c|Vrrrntage 
on  net  rale 
of  medium 
(fixed  by 
agent  or 
advertiser) 
(see  fool- 
note) 

iKPercentage 
on  Grott 
Rate  of 
medium 
(fixed  by 
agent  or 
adveniscr) 
(see  foot- 
note) 

Kee  or  lump 

sum  paid  by 

advertiser 

(without 

respect  to 

cost  of 
medium) 

Speculative 

basis  (on 

returns 

from 

advertising) 

(Please  explain - 
attach  your  own 
Acparalc  memoran- 
dum, if  necessary) 

Magazines 

What  % 

What  % 

Newspapers  at 
national  rates 

Wh«t% 

WhatS 

Radio  time  at 
national  rates 

Wh.t% 

Wh«t% 

Outdoor  at 
national  rates 

What% 

Wh«t% 

Farm  papers 

What% 

Wh«t% 

Trade  or  Merchan- 
dising Pub's.t 

What  % 

What% 

Industrial  and 
Technical  Pub's.t 

Whmt% 

WhatS 

Professional  Pub's.f 

What% 

Whtt% 

Other      (Pic».«  ip.cify) 

What% 

Wh.t% 

WhatS 

WhatS 

*NOTE  on  Methods  4  and  5;  This  percentage  is  set  without  regard  to  printed  discount  of  advertising  medium.   Under 
this  arrangement  discounts  allowed  by  medium  are  debited  or  credited  to  advertiser  or  agent  as  the  case  may  be. 
iTrade  or  merchandising:  Publications  sent  to  dealers  and  distributors.  Industrial  and  Technical:  Publications  used  for 
products  sold  to  industry.  Professional :  Publications  sent  to  architects,  doctors,  etc. 


Table  B 

METHOD  1 

METHOD  2 

METHOD  3 

METHOD  4 

OTHER  METHOD 

NON-DISCOUNT 
MEDIUMS 

(Mediums  that 

generally  do  not  grant 

discounts  or 

"commissions"  ) 

Percentage  on 

cost  of  medium 

(determined  by 

agent  or 

advertiser) 

Kee  basis 

(having  no 

relation  to  coat 

of  median) 

♦^o  charge  for 
agency  service 
(See  footnote) 

SperuUtive  basis 

(on  returns  from 

advertising) 

(Please  explain) 

Car  cards 

Direct  mail 

Newspapers  at 
local  rates 

Radio  time  at 
local  rates 

Outdoor  at 
local  rates 

Trade  or  merchan- 
dising pub's.t 

Industrial  and 
technical  pub's.t 

Professional  pub's.t 

Other       (Plei.eipscifir) 

*NOTE  on  Method  J:  This  classification  is  predicated  on  the  fact  that  some  agents  conAne  their  income  solely  to  dis- 
counts from  discount  mediums  —  service  on  non-discount  mediums  they  claim  is  paid  for  out  of  income  from  discount 
mediums. 

iTrade  or  merchandising:  Publications  sent  to  dealers  and  distributors.  Industrial  and  Technical:  Publications  used  for 
products  sold  to  industry.  Professional :  Publicatiotu  sent  to  architects,  doctor*,  etc. 


METHOD  1 

METHOD  2 

METHOD  3 

METHOD  4 

METHOD  5 

METHOD  A  1  METHOD  7 

OTHER   METHOD 

Table  C 

MAl'ERIALS 

(Purchased  by 
Agency ) 

Fixed 

percentage 

on  gross 

cost 

♦Fixed 

percentage 

on  net 

cost  (see 
footnote  ) 

Variable  per- 
centage on 

gross  depend- 
ing upon 
volume  of 

advertising  in 
discount 
mediums 

Variable  per- 
centage on  net 

depending 

upon  volume 

of  advertising 

in  discount 

mediums 

Fee  basis 
(having  no 
relation  to 
amount  or 
quantity) 

No  agency 

service 

charge  what- 

»«»ever  (mate- 

riak  billed 

at  coat  to 

advertiser) 

No  agency 
service 

charge  what- 
soever and 

no  charge  for 
materials 

(Please  explain) 

Engravings, 
electros,  etc. 

Typography 

Mats 

Art  work,  photo- 
graphs, etc. 

Printing  (other 
than  direct  mail) 

Other  (PlasM  tp*cify) 

*NOTE  on  Method  2:  On  certain  materials  there  are  two  sets  of  discounts:  (a)  a  trade  discount -which  discount  is 
allowed  to  advertisers  as  well  at  agents -and  (b)  a  cash  discount  (net.  therefore,  means  the  gross  price  less  trade  discount 
—  less  cash  discount). 
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r«bi«D 

SPECIAL 
SERVICES 

Agency) 

METHOD  1 

METHOD  2 

METHOD  3 

METHOD  4 

METHOD  5 

METHOD  6 

OTHER  METHOD 

At  cost 

to 
Agency 

Cost  plus 

fixed 
percentage 

)(cBilled  to 

Advertiser  at 

a  price  higher 

than  agent's 

contract  price 

—difference 

being  agent's 

profit 

^A  percentage 
on  total  of 

cost  to  agent 
and  agent's 

resale  profit 

Fee 

basis 

No 
charge 

Consumer  investi- 
gations 

Dealer  investi- 
gations 

Other  research  work 

Publicity  service 

Radio  talent 

Training  and  super- 
vising salesmen 

Sales  and  service  lit- 
erature for  sales- 
men and  dealers 

Other       (Ple.st  specify) 

"Explanation  of  Methods  3  and  4:  An  advertising  agent  may  contract  direct  with  radio  talent,  for  example,  at  a  given 
price  and  then  resell  that  talent  to  advertisers  at  a  price  higher  than  that  called  for  in  his  contract  with  the  talent.  He 
can  talce  his  compensation  only  from  the  profit  arising  from  resale  of  talent.  (If  this  is  so  in  your  case,  check  Method  3.) 
Or  he  can  add  his  profit  to  his  original  cost  and  bill  the  advertiser  for  talent  :.t  that  total  cost  plus  a  percentage  on  that 
total  (operations  of  this  kind  should  be  checked  under  Method  4). 


VI.   (A)   Did  you  place  any  advertising  direct  (not  through  an  agency)  in  any  discount  mediums  in  1933? 


Yes 

No 


(B)  If  so,  please  check  those  in  which  you  paid  (1)  gross  rates  for  all  space  or  time  purchased,  (2)  those  in  which 
you  paid  all  net  rates,  and  (3)  those  in  which  you  paid  gross  rates  in  some  and  net  rates  in  others.  (For  defini- 
tions of  gross  and  net  rates,  see  page  one.)  (Give  your  answer  with  check  marks  in  the  proper  columns.) 


MEDIUM 

Paid  gross  rates 
for  all  space  or 
time  purchased 

Paid  net  rates 
for  all  space  or 
time  purchased 

Paid  gross  rales 

in  some 

and  net  rates 

in  others 

Magazines 

Newspapers  (at  national  rates) 

Radio  time  (at  national  rates) 

Outdoor  (at  national  rates) 

Farm  papers 

Trade  or  Merchandising  Pub's. 

Industrial  and  Technical  Pub's. 

Professional  Pub's. 

Other         (PUss.  spkUt) 

fl 


Percentage  spent  through  agency 
Percentage  spent  direct 


VII.  Approximately  what  percentage  of  your  total  1933  appropria- 
tion for  any  and  all  advertising  passed  through  your  agency's 
hands  and  what  percentage  did  you  spend  direct?  ("Appropria- 
tion" includes  all  items  listed  in  Tables  A,  B,  C,  and  D  of  Ques- 
tion V.) 

VIII.  (A)  How  many  years  have  you  advertised  the  product  or  service  covered-in  this  Checking  List? 

Number  of  years 

(B)  How  many  times  have  you  changed  agencies  during  that  period?  Number  of  times 

(C)  How  long  have  you  had  your  present  agency?  Number  of  years.. 

(D)  If  you  have  changed  agencies,  can  you  give  any  definite  reasons  for  any  or  all  of  your  changes? 
If  so,  please  state:  


100% 


IX. 


Are  you  of  the  opinion  that  the  number  of  salesmen  of  advertising  mediums  such  as  newspapers,  magazines,  business 
papers,  outdoor  plants,  radio  stations,  etc.,  calling  on  you  has  been  increasing  or  decreasing  during  the  past  five  years? 


Increasing 


Decreasing 


No  change 


X.  (A)  Has  the  number  of  solicitations  from  advertising  agencies  to  handle  your  account  been  increasing  or  decreasing 

during  the  past  five  years?  .  .  tn  •  »t      ^ 

"         '^  '  Increasmg  Decreasing  No  change 

(B)  Has  the  number  of  agency  solicitations  based  on  speculative  preparation  of  advertising  copy  and  campaigns  been 
increasing  or  decreasing?  ("Speculative  copy"  means  advertising  that  the  advertising  agent  has  prepared  on  his 
own  initiative  and  at  his  own  expense  in  order  to  sell  his  services.) 


Increasing 


Decreasing 


No  change 
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XI.  (A)  Do  you  own  the  agency  handling  your  account?  Yes-in  whole 
(B)  If  so,  indicate  how  ownership  is  held.  In  company's  own  name 

In  name  of  individual  officers  or  employees  as  stockholders 

XII.  Is  your  company  owned  by  an  advertising  agency?  Yes  — in  whole 

XIII.  Is  salary  of  any  person  or  persons  in  your  organization  paid  by  agency? 

Yes-in  whole  Yes-in  part  No  If  so.  how  many?     Number  of  persons 

XIV.  Please  check  the  method  which  you  used  to  compensate  organizations  OTHER  than  your  advertising  agency  fc 


Ym— in  part  No 

In  name  of  holding  company 

YM-in  part...,. M*.. 


services  rendered  you  in 

your  1933  sales  and/or  advertising  program 

?  DO  NOT  GIVE  FIGURES. 

rUtKKSiilUNAL  SPECIALISTS 

OTHER  THAN 

ADVERTISING   AGENTS 

l-rr  ba*u  (kaviag  no 

rrlatioD  lo  qnanlity 

or  anuMial) 

Kixrd  perccBlagr 
of  amoaiil 

.P.BI 

Speculative  baaia-(oa 

retana  Cram  adverUainc 

or  aerviee  rea«iered} 

OTHER  METHOD 
(Pleaae  ezpUia) 

Direct  Mail  Specialists  (not  re- 
ceiving income  from  printers) 

Sales  or  Advertising 
Consultants 

Research  Organizations 

Free  Lance  Copy  Writers 

Free  Lance  Artists 

Public  Relations  Counsel 

Management  Engineers 

Creators  of  Window  and 
Counter  Displays 

Display  Installation 
Services 

Exhibition  Specialists 

Motion  Picture  Producers 

Package  Specialists 

Sampling  Specialists 

Radio  Program  Bureaus 

Electrical  Transcription 
Producers 

Premium  Goods  Specialists 

Other       (PI....  ipcciiT) 

From  $3,000,000  to  $5,000,000 
Over  $5,000,000 


XV.  In  what  classification  would  your  company  fall  according  to  your  toul  advertising  expenditures  for  1933  on  product 
or  service  covered  in  this  checking  Hat?  Please  check.(Total  should  include  only  those  items  listed  in  Tables  A.  B,  C. 
and  D  of  question  V.) 

Less  than  $50,000  Prom  $250,000  to  $500,000 

From  $50,000  to  $100,000         From  $500,000  to  $1,000,000    

From  $100,000  to  $250,000       From  $1,000,000  to  $3,000,000      

XVI.  What  is  your  attitude  toward  the  discount  ("commission")  system  of  agency  compensation? 

Favorable Unfavorable 

XVII.  Do  you  believe  there  are  legal  or  moral  restrictions  which  require  you  to  compensate  your  agency  by  a  discount 
or  "commission"  arrangement?     Legal  Yes  No  Moral  Yes  No 

XVIII.  What  method  of  agency  compensation  would  you  prefer  if  you  believed  you  were  able  to  make  an  unhampered 
choice? 


XIX.  (A)  If  all  advertising  mediums  were  available  at  one  and  the  same  price  to  all  advertiaera  and  all  agents,  would  you 

continue  to  use  an  advertising  agency  because  of  its  specialized  ability  at  a  price  mutually  agreeable? 

Yes  No        

(B)  As  much  as  at  present?  Leas  than  now?  More  than  now? 

XX.  Please  make  any  comment*  you  care  to  on  tkt  subjact  of  advertising  agency  compensation: 


XXI.  Did  you  start  to  advertise  the  product  or  service  covered  in  this  Checking  List  on  your  own  initiative  or  were 
you  induced  to  do  so  by  some  outside  individual  or  organization  ?  On  own  initiative  By  an  advertiaing 

agent  By  a  salesman  of  an  advertising  medium  Other  (Please  specify) 

(If  you  datire  to  tend  a  brief  outline  covering  the  history  of  your 
•tart  in  advertiaing,  it  would  be  received  with  real  appreciation.) 

Your  signature  is  optional.  If  given  it  will  be  kept  in  confidence.  Do  not  sign  unless  you  desire  to. 


Ia4i«ldnal  and  TitI* 
Coaipaiiy  aad  Addma 


Chapter  XVI 


STATISTICAL  TABLES  COMPILED  FROM  QUESTIONNAIRE  REFERRED 
TO  BUT  NOT  REPRODUCED  IN  CHAPTER  VI  OF  PART  I 
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Table  XXIX 


METHODS  OP  AGENCY  COMPENSATION  PREFERRED  BY  ADVERTISERS 


Under 
$50,000 


STRAIGHT  FEE 


kz.l 


$50,000 
to 

199,999 


1+6 


% 


$100,000 

to 
$250,000 


$250,000 

to 
$1+99,999 


hi 
i+9.i+ 


FEE  WITH  ALLOWANCE  FOR  EXTRA  WORK 


0.8 

SLIDING  COMMISSION 
_  _    ^ 

1.6 

COMMISSION  PLUS  FEE 


COMMISSION 


1 

o;8 


d 


8 
6.5 


■    158 
37.9 

3k^ 

SPECULATIVE  BASIS 

IB 

6 

k.7 

PERCENTAGE  ON  NET  G 

OST 

10 
2.8 

3i 

COMMISSION  PLUS  SPE 

CULATIVE 

2 

0.5 

1 
0.8 

FEE  PLUS  SPECULATIV 

E 

2 

2.1 


1. 
1.1 


3 
3.2 


7 

2.0 


0 

COMMISSION  VARYING  WITH  TYPE  OP  MEDIA 


,k^i 


6 
6.3 


1 
1.1 


1 
0.5 

FEE    PLUS   SLIDING    COMMISSION 


MISCELLANEOUS 


T 

0.5 


0.1 


NUMBER  ANSWERING 
(100^) 


TT 


1 
0.8 


(100^ 


'% 


1.1 


1 
1.1 


(100^ 


28 
56.0 


,  3 
6.0 


16 
32.0 


1 
2.0 


1 
2.0 


1 
2.0 


0 


0 


0 


50 

(100%) 


$500,000 

to 
$999,999 


11 
52.3 


1 
4.8 


2 
9.5 

0 


,  5 

II4..3 


2 
9.5 


1 


$1,000,000 

and 

Over 


1 
li..8 


0 


0 


21 

(100;^) 


14 
50.0 


2 
7.2 


3 

10.7 


1 
3.6 


6 
21.3 


1 
3.6 


1 
3.6 


28 

(100^) 


Undes- 
ignated 


3 
33.3 


0 


55. < 


1 
11.1 


0 


0 


0 


9 
(100^) 


Total 


,317 


9 
1.3 


18 
2.6 


32 

14:6 


21+5 
35.4 


55 
5.0 


^7 

2.1+ 


oZ 


9 
1.3 


2 

0.5 


0.6 


691+ 
(100^) 


This  is  a  tabulation  of  the  answers  to  Question  XVIII. 


«  »  *  «  * 


NOTE;   Tabulations  of  Questions  VIII,  XI,  XII,  XIII,  and  XX  supplied  too  lit- 
tle Informatlcai  to  Justify  their  reproduction  but  the  following  comments  are  In 
order  on  those  tabulations: 

Only  7  advertisers  declared.  In  answer  to  Questions  XI  (a)  and  XI  (b),  that 
they  owned  the  advertising  agency  handling  their  accotmt  either  In  whole  or  In 
part.   Of  this  niimber  2  Indicated  that  ownership  was  held  In  the  company's  own 
name  and  3  stated  that  It  was  held  In  the  name  of  Individual  officers  or  employees 
as  stockholders;  the  remaining  2  did  not  Indicate  how  ownership  was  held. 

In  reply  to  Question  XII,  only  2  advertisers  stated  that  their  companies  were 
owned  in  part  by  an  agency.   No  advertiser  admitted,  in  answering  Question  XIII, 
that  the  salary  of  any  person  in  their  organization  was  paid  bv  an  agency.   It  may 
be  significant  that  a  number  of  advertisers  didn't  answer  "Yes  or  "No"  to  one  or 
more  of  the  last  three  questions  commented  on  above.   17  advertisers  left  Question 
XI  blank,  25  didn't  answer  Question  XII,  and  23  left  Question  XIII  blank. 

It  was  not  possible  to  create  a  usable  table  on  information  secured  from 
answers  given  to  Question  VIII,  which  read: 

"(a)  How  many  years  have  you  advertised  the  product  or  service 
covered  in  this  Checking  List? 

"(b)  How  many  times  have  you  changed  agencies  during  that 
period?  . 

"(c)  How  long  have  you  had  your  present  agency? 

"(d)  If  you  have  changed  agencies,  can  you  give  any  definite 
reasons  for  any  or  all  of  your  changes?" 

It  was  also  impossible  to  create  a  tabulation  of  information  called  for  in 
Question  XX,  which  read: 

"Please  make  any  comments  you  care  to  on  the  subject  of  adver- 
tising agency  compensation." 
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